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FOREWORD 
 
The withdrawal of the United Kingdom from the European Union will become 

effective in roughly a year’s time (29 March 2019). After many decades of close 
economic and social relations regulated by a common legal framework, the so-called 
Brexit could put a strain on aspirations for stability on the European continent, 
especially in view of the tensions caused by the recent financial crisis. Many fear the 
Brexit process will open up a Pandora’s Box of serious problems for the EU. What 
impact will Brexit have on the rights of EU citizens in the UK, in other Member 
States, and third country nationals? How will it affect the legal regulation of present 
and future economic and social relations between the EU and the UK? How will new 
regulations influence such relations in turn? These and other similar legal questions 
need to be answered in order to prevent excessive levels of legal uncertainty that have 
the potential to hinder the European project of integration through law. Even though 
the Brexit process continues to lack clarity and uncertainty reigns about its outcome, 
we consider it useful to discuss some of its possible legal implications in relation to 
foreseeable legal scenarios. The discussions gathered in this volume took place at 
“The Legal Implications of Brexit” conference held between 8th and 9th November 
2017, in Hagen (Germany) by the Faculty of Law of the FernUniversität in Hagen 
and co-organized by the Open University Law School of the United Kingdom (UK). 

The conference gathered more than 30 international legal experts and researchers 
from five universities from Europe, UK and USA, including the partner universities 
of the European Distance Education in Law Network – EDELNet (Universidad 
Nacional de Educación a Distancia, Spain, and Open Universiteit, Netherlands), who 
analyzed and discussed the expected repercussions of Brexit on a variety of legal 
subjects. The conference was opened by Prof. Dr. Peter Schiffauer (FernUniversität 
Hagen), former Head of the Secretariat of the EU Committee on Constitutional 
Affairs (2004-2014), who considered Brexit from the European constitutional point 
of view, and by Prof. Dr. Michael A. Lawrence (Michigan State University College of 
Law), who offered a transatlantic perspective. After this, the first panel of public 
lawyers presented some foreseeable legal consequences of the UK’s withdrawal 
regarding European citizenship and Human rights, and offered analysis of the 



 
 

process of withdrawal itself in the light of public international law. The second panel 
dealt with the regulatory impact on the internal market and the economic relations 
between EU Member States and the UK. This panel discussed issues related to 
company law, patent litigation, property law, comparative advertising and labour law. 
The third panel focused on environmental regulatory aspects, followed by the fourth 
panel which addressed problems of judicial cooperation in civil matters in post-Brexit 
times. The conference was linked to the Dies Academicus ceremony of the 
FernUniversität in Hagen, on 10 November 2017, where Prof. Dr. Andreas Haratsch 
wrapped-up the conference discussions in a thought-provoking presentation about 
the democratic principle in the aftermath of Brexit. 

Some of these contributions are collected in this publication. All other speeches 
delivered during the conference were recorded and are available to the public at 
http://www.fernuni-hagen.de/videostreaming/rewi/vortraege/20171108.shtml.  

The editors would like to thank the contributors to this book for their valuable 
efforts as well as the Rector of the FernUniversität in Hagen, Prof. Dr. Ada Pellert, 
for her patronage and the staff of the Dean´s office of the Faculty of Law for their 
helpful support in the organization of the conference. Particular thanks are due in 
this regard to Alina Herzog, Gleb Sakovski, Martin von Hadel and Denis Hadzalic. 
Finally, we warmly thank Gleb Sakovski and Niklas Wetzel for their valuable 
assistance in editing the texts of this book.  

 
Karl August Prinz von Sachsen Gessaphe, Juan J. Garcia Blesa and Nils Szuka 
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The Constitutional dimension of Brexit 

Prof. Dr. Peter Schiffauer 

Dimitris Tsatsos Institut für Europäische Verfassungswissenschaften 
FernUniversität in Hagen, Germany 

 

I. Introduction 

The present paper examines the constraints flowing from constitutional law that 
affect the procedures and negotiations regarding the withdrawal of the United 
Kingdom from the European Union (EU) in accordance with the will expressed by a 
majority in the referendum of 23 June 2016. Possible sources of such constraints are 
the written or non-written constitutions of EU Member States, notably the 
constitution of the United Kingdom, and the basic ordinance of the European Union 
as established by the Treaty on European Union and the Treaty on the Functioning 
of the European Union1. The paper will, however, not discuss the theoretical 
question whether or not the European Union founding Treaties are of a 
constitutional nature2. The constraints described are certainly not insurmountable. 
National constitutions and likewise the EU founding treaties may be amended. But 
the requirements for enacting such amendments are so high that their use for 
avoiding any constraints of the withdrawal procedure is highly unlikely. In particular, 
as long as the Member States remain the masters of the EU-Treaties they cannot be 
denied the faculty to modify by an actus contratrius any obligation that may legally 
exist among them. Such actus contrarius would, however, need to be unanimously 
approved by all Member States and ratified in accordance with their respective 
constitutional requirements. Moreover the concrete contents of any such actus 
contrarius will have to respect basic principles like the rule of law or fundamental 
rights to which all European States are committed and which cannot be repealed by a 

                                                           
1  See OJ C 326 of 26.10.2012 for the latest available consolidated version which does not take into 

account the European Council decision of 25 March 2011 amending Article 136 TFEU (OJ L 91 of 
6.4.2011 p. 1) and the Act concerning the conditions of accession of the Republic of Croatia and the 
adjustments to the Treaties (OJ L 112 of 24.4.2012 p. 21.  

2  Cf. Carlos Rodriguez Iglesias, Zur ‘Verfassung’ der Europäischen Gemeinschaft, EuGRZ 1996, 125; 
Dimitris Th. Tsatsos, Die Europäische Unionsgrundordnung, EuGRZ 1995, 287. 
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lawful act. The following considerations will thus examine constraints existing under 
the constitutions of Member States and the EU’s basic ordinance as presently in 
force3. 

II. Multilateral Issues 

1. The innovation of Article 50 TEU: Member States are not the 
Masters of withdrawal  

The entry into force of Article 50 of the Treaty on European Union – introduced 
by the Treaty of Lisbon – marks a turn in the constitutional history of the European 
Union. Prior to this moment the withdrawal of a Member State was certainly 
conceivable too, notwithstanding a widely shared believe that the European 
integration process would be irreversible. A withdrawal could have been agreed in an 
amending Treaty or unilaterally enacted in breach of the law by a leaving Member 
State. The substantial difference brought about by Article 50 TEU is that the 
withdrawal of a Member State no longer is an issue to be settled amongst Member 
States but that it has become an issue to be settled between the Union and the leaving 
Member State. It is an institution of the Union to which an intention to withdraw 
needs to be notified. It is on behalf of the Union that an agreement setting out the 
arrangements for the withdrawal is to be negotiated and concluded with the State 
concerned. And only institutions of the Union are involved in the decision to 
conclude such an agreement: the Council, acting by a qualified majority4 after 
obtaining the consent of the European Parliament. Article 50 TEU does not require 
any ratification in accordance with national constitutional provisions. Member States’ 
governments will certainly endeavour to orientate the withdrawal process through 
their representatives in the Council. However, due to the possibility of a majority 
vote and the requirement of the European Parliament’s consent no single national 

                                                           
3  A comprehensive overview on the abundant literature on ‘Brexit’ in general is given by Stephanie 

Honnefelder, Doris Kolassa,  Sophia Gernert, Roberto Silvestri, ECON Thesaurus on Brexit, 
European Parliament, Policy Department A: Economic and Scientific Policy, Brussels July 2017. For 
Germany see Deutscher Bundestag, Bibliothek, Brexit Literaturauswahl 2015-2016 (June 2016) and 
2016-2017 (April 2017). 

4  The withdrawing Member State is, of course, excluded from the Council’s discussions and decisions on 
matters concerning the withdrawal (Article 50(4) TEU). 
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government can unilaterally impose its will on the withdrawal process. Only the 
leaving State has the faculty to unilaterally renounce a withdrawal agreement, in the 
absence of which the withdrawal becomes effective two years after the date of the 
notification of the leaving State’s will to withdraw from the Union (Article 50(3) 
TEU). Differently from the enlargement process5 Member States acting individually 
are not “masters” of the procedure of withdrawal of a Member State. They are bound 
by the constraints of Article 50 TUE albeit in some cases acting unanimously and in 
agreement with the withdrawing State they may modify its consequences.  

2. Single Treaty or “Withdrawal Treaty” followed by “Treaty 
establishing new relationship”? 

Prior to the Treaty of Lisbon a consensual withdrawal of a Member State from 
the EU would very likely have been settled in a single Treaty between the leaving and 
the remaining States. Subsequently to the referendum of 23 June 2016 in the United 
Kingdom some hope was nourished that the arrangements for the future relationship 
of the country with the European Union could be agreed in the Treaty to be 
concluded in accordance with Article 50 TUE. Pursuant to Article 50(2) TEU in the 
withdrawal agreement the framework for the future relationship of the withdrawing 
State with the Union shall be taken into account. Invoking constitutional arguments 
the EU institutions insist that the future relationship can only be settled in a 
subsequent Treaty. In the view of the European Council only once the withdrawal 
has become effective the United Kingdom is a third country that may conclude with 
the European Union an agreement containing a definitive settlement of the future 
relationship between them6. This position may at a first glance appear as common 
sense. Upon more thorough reflection one may conclude, however, that it is not 
based on a constitutional constraint. Is it unthinkable that a State concludes an 
agreement with a legal person of international law of which the former is (still) a 

                                                           
5  On the contrary for any enlargement of the Union unanimous agreement by all Member States and 

ratification in accordance with their respective constitutional requirements is required, in addition to the 
consent of the European Parliament (Article 49 TEU).  

6  European Council guidelines for the negotiations with the United Kingdom agreed on 29 April 2017, 
section II paragraph 4 (EUCO XT 20004/17). 
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part7? The firm stance taken by the European Council in this matter makes the 
question redundant and sets the precedent: only an overall understanding on the 
framework for the future relationship is envisaged during a second phase of the 
negotiations, once clarity and legal certainty is achieved for citizens, businesses, 
stakeholders and international partners on the immediate effects of the United 
Kingdom's withdrawal from the Union and the disentanglement of the United 
Kingdom from all rights and obligations as EU Member State is settled. While the 
procedural requirements for the conclusion of the withdrawal agreement are set out 
in Article 50 TUE, any agreement establishing the new relationship between the 
United Kingdom and the European Union will have to be concluded in accordance 
with the general rules of the Treaties, notably Articles 207 and 218 TFEU. Any 
agreement of that kind will probably require the consent of the European Parliament 
since matters falling under its legislative authority are very likely to be dealt with. The 
Council may need to find unanimity for the conclusion of such an agreement since it 
may be expected to deal with trade in services, commercial aspects of intellectual 
property, foreign direct investment or other matters requiring unanimity at the 
Council for the adoption of EU legislation. Moreover it is not unlikely that such an 
agreement deals with matters still covered by the responsibility of the Member States. 
It would then take the form of a so-called mixed agreement. In this case the Member 
States are acting as contracting parties together with the European Union and the 
entry into force of the entire agreement depends on its ratification by all contracting 
parties. While the entry into force of the withdrawal agreement, once the negotiations 
are successfully concluded, depends on a few institutional actors only, entry into 
force of the agreement establishing the definitive relationship between the United 
Kingdom and the European Union may require a considerable time lapse. For all 
these reasons the legally most correct and transparent manner to proceed would 
consist in the subsequent conclusion of separate agreements as indicated in the 
European Council guidelines. Under exceptional circumstances, however, with the 
agreement of all actors involved and provided that the two years deadline is extended 
accordingly, it would not appear impossible to develop a legal architecture having 

                                                           
7  According to its Article 1 the Vienna Convention of 23 May 1969 on the law of treaties does not apply 

to treaties of this kind.  
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regard to the Articles 49 TEU and 218 TFEU and allowing to settle all issues in a 
single treaty subject to ratification by all Member States. Insofar the issue of a 
subsidiary recourse to the rules and principles of international law is not at stake.  

3. Date and scope of the withdrawal 

a. Date of the withdrawal becoming effective 

According to Article 50(3) TEU the Treaties shall cease to apply “to the State in 
question” from the date of entry into force of the withdrawal agreement or, failing 
that, two years after the notification of its will to withdraw. As the notice was served 
on 29 March 2017, the withdrawal of the United Kingdom would normally take 
effect no later than 29 March 2019. The European Council, however, has the faculty 
to extend the two years deadline if deciding so unanimously and in agreement with 
the United Kingdom. Such an extension may exceptionally become likely if at the 
expiry of the deadline an understanding on the contents of the withdrawal agreement 
has not been reached but can be expected shortly or if the negotiations have led to an 
agreement but the European Parliament has not yet expressed its consent or the 
representative of the United Kingdom has accepted it under the reservation of 
parliamentary approval. A significant prolongation of the period in question is 
however highly unlikely, since in 2019 (between April and June) elections to the 
European Parliament are to be held. It would be contradictory and extremely 
uncomfortable for the UK to hold such elections shortly before the withdrawal 
becomes effective. In the absence of any agreement the withdrawal would take effect 
on 29 March 2019. If a withdrawal agreement is concluded it will enter into force at 
the time determined in that agreement. Nothing in Article 50 TEU prevents from 
setting the time for the entry into force of the withdrawal agreement later than the 
expiry of the two years deadline, provided that the agreement is concluded 
previously. If there were any wish to maintain the UK’s EU membership beyond the 
expiry of the two years deadline, it would nevertheless be highly unlikely to be 
extended longer than until end of June 2019, having regard to the rules governing the 
first session of the newly elected European Parliament and unless the UK 
government preferred European elections be once more held on its territory. 
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b. Scope 

From the time when the withdrawal becomes effective the TEU and TFEU and 
any legal act based on these Treaties will no longer be binding for the UK. The 
European Union as established by the Treaty of Lisbon, however, does not legally 
comprise the European Atomic Energy Community which is a separate legal entity 
set up by the “Euratom”-Treaty of 25 March 1957 (last amended by the Treaty of 
Lisbon)8. Nevertheless the EU and the Atomic Energy Community, as the UK 
government properly puts it, are “uniquely legally joined”. Since the Euratom Treaty 
in its Article 106a refers to the institutional provisions (Articles 7, 13-19), to the 
provisions on Treaty revision (Article 48), enlargement (Article 49) and withdrawal 
(Article 50) of the Treaty on European Union as well as to the institutional9, 
procedural and financial provisions of the Treaty on the Functioning of the EU, it is 
difficult to argue that membership in the Atomic Energy Community can be 
maintained after a withdrawal from the EU10. The functioning of the institutions 
would not suffer if a Member State decided to withdraw from the Atomic Energy 
Community while maintaining its membership in the EU. The consequence of a 
withdrawal from the EU is that the leaving state is no longer represented in the 
Council and the mandate of its nationals being members of other institutions is not 
renewed after its expiry. It is not conceivable and no provision is made for electing 
members of Parliament or for appointing members of the Commission, the Court of 
Justice or the Court of Auditors with responsibilities limited to the Atomic Energy 
Community. Consequently the UK government took the view and announced that, 
as part of the process of leaving the EU, the UK will also withdraw from Euratom11. 
If there is a wish on the side of the UK to continue cooperation within the Atomic 

                                                           
8  A consolidated version was published in OJ C 327 of 26.10.2012 p. 1. 
9  Concerning Parliament, Council, Commission, partly Court of Justice, Court of Auditors. 
10  Jesús Carmona, Carmen-Cristina Cîrlig and Gianluca Sgueo, UK withdrawal from the European Union 

– Legal and procedural issues, EP Members Research Service, March 2017 – PE 599.352, p.8 are 
reporting that the opposite view exists nevertheless. Some of these views are referred in the chapter on 
Euratom of the negotiation priorities for energy and climate change policy, published by the UK 
Parliament Energy and Industrial Strategy Committee, accessible under (accessed 27.10.2017): https:// 
publications.parliament.uk/pa/cm201617/cmselect/cmbeis/909/90909.htm.  

11  Explanatory notes to the European Union (Notification of Withdrawal) Bill [Bill 132 (2016–17) - EN] 
published 26 January 2017 and confirmed in a document with the title: The United Kingdom’s exit from 
and new partnership with the European Union, Cm 9417, published 2 February 2017. 

https://www.publications.parliament.uk/pa/bills/cbill/2016-2017/0132/en/17132en.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/589189/The_United_Kingdoms_exit_from_and_partnership_with_the_EU_Print.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/589189/The_United_Kingdoms_exit_from_and_partnership_with_the_EU_Print.pdf
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Energy Community solutions may be found by agreeing to maintain present 
cooperation for a transitory period in the course of which arrangements for future 
cooperation may be negotiated. 

In a similar manner it has been argued that in case of its withdrawal from the 
European Union the United Kingdom would still be a member of the European 
Economic Area (EEA) which was set up by a international treaty concluded between 
the then European Economic Community, all of its Member States and the Member 
States of the European Free Trade Area (EFTA). The Agreement on the European 
Economic Area of 17 March 199312 reaffirmed the high priority attached to the 
privileged relationship between the European Community, its Member States and the 
EFTA States. While it was clear politically that the EU Member States joined the 
agreement in their quality as members of the EU this quality has not been made an 
explicit condition of their EEA membership. Thus it was affirmed that a EU 
Member State withdrawing from the EU remains a Member of the EEA as long as it 
does not withdraw also from the EEA agreement in accordance with the terms of its 
Article 12713. This view, however, is excessively formalistic and leads to 
consequences in full contradiction with the economy of the agreement in question. It 
would simply be impossible to apply provisions like the Articles 16, 28, 31, 36, 40, 48 
or 61 of the EEA agreement with regard to a State that were neither a Member of the 
EU nor of the EFTA. Moreover the institutional provisions of the agreement are 
making fully clear, that in the EEA there is no place for a State that is neither a 
Member of the EU nor of the EFTA since such a state would not be represented in 
the governing bodies of the EEA. Pursuant to Article 90 of the agreement the EEA 
Council consists of the members of the Council of the European Union and 
members of the EC Commission, and of one member of the Government of each of 
the EFTA States. Decisions by the EEA Council are taken by agreement between the 
Union, on the one hand, and the EFTA States, on the other. In accordance with 
Article 93(2) of the agreement the EEA Joint Committee shall take decisions by 

                                                           
12  OJ L 1 of 3.1.1994, p. 3, see notably the second recital. The EEA was last amended by the Agreement 

on the participation of Croatia in the European Economic Area of 11 April 2014 (OJ L 170, 11.6.2014, 
p. 5) and the Agreement between the European Union, Iceland, Liechtenstein and Norway on an EEA 
Financial Mechanism 2014-2021 (OJ L 141, 28.5.2016, p. 3).  

13  Hanspeter Daragan, ZErb 10/2016 p. 281 f. 
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agreement between the Union, on the one hand, and the EFTA States speaking with 
one voice, on the other. A third voice is not admitted. The government of the UK 
consequently assumes that the UK’s membership in the EEA ends with its 
withdrawal from the EU14. 

4. Transitional period 

In her Florence speech of 22 September 2017 the UK Prime Minister proposed a 
transitional period to be offered to her country in the withdrawal agreement so as to 
allow it a smooth adaptation to the situation resulting from its withdrawal of the EU. 
Previously the European Parliament already envisaged the possibility of transitional 
arrangements ensuring legal certainty and continuity provided that they contain the 
right balance of rights and obligations for both parties and preserve the integrity of 
the European Union’s legal order15. The basic idea of such a transitional phase could 
be that for a limited period of time subsequently to the effective withdrawal certain 
rights and obligations that at the moment of the withdrawal are enshrined in the EU 
law would be provisionally maintained for the benefit of EU citizens in the UK and 
of UK citizens in the rest of the EU. The UK would no longer participate in the EU 
decision-making and EU legislation entering into force subsequently to the 
withdrawal would not be applicable on its territory. Transitional arrangements are 
quite familiar in EU legislation and have also frequently been used in accession 
treaties. The legal question is whether under the EU constitutional ordinance the 
contracting parties of the withdrawal agreement are entirely free to choose the rights 
and obligations applicable in the UK beyond the date of effective withdrawal. 
According to the prevailing view the UK should not be conceded the faculty to 
extend beyond the date of effective withdrawal only such provisions of EU law that 
its government considers to be in the interest of the country. Opposition to such 
cherry picking is quite strong a political stance. Furthermore on the grounds of the 
European Union’s objectives and values it could be argued that certain principles of 
the EU law are indivisible so as to render illegal any act of the Union’s institutions 
that would imply any partial renunciation. Most prominent is the example of the four 

                                                           
14  CF. Kevin Knitterscheid, Britische Denkfabrik klagt auf Brexit ohne Exit, in Handelsblatt, 28.11.2016. 
15  Resolution of 5 April 2017 on negotiations with the United Kingdom following its notification that it 

intends to withdraw from the European Union, P8_TA(2017)0102 paragraph 28. 
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liberties on which the single market is based. The exercise of any of them is justified 
only in the context of the three others. The indivisibility of the freedoms guaranteed 
in the single market may thus have gained recognition as one of the Union’s 
constitutional principles16 that may suffer only very limited derogations where 
justified by objective reasons17. In the case of the United Kingdom there are no 
objective reasons that could justify derogation from any of the freedoms if the 
withdrawal agreement were to extend the application of the single market rules for a 
transitional period. As an alternative conception it has be suggested that with the 
agreement of all sides concerned a phase of smooth transition could also be arranged 
by extending the two years deadline of Article 50 TEU until the moment the UK’s 
disentanglement is supposed to become fully effective18. Such a solution would allow 
maintaining the jurisdiction of the ECJ and the UK’s representation in EU 
institutions during the transition phase, but have the disadvantage of European 
elections to be held in the UK in 2019.  

5. Jurisdiction and composition of the European Court of Justice  

The Court of Justice of the European Union (ECJ) essentially exercises 
jurisdiction regarding any litigation on the law of the European Union involving its 
institutions and/or Member States. It also deals with litigation on such matters 
brought by citizens, either directly or indirectly through referrals by national courts 
for a preliminary ruling. With regard to the withdrawal of a Member State from the 
European Union it is questionable to which extend the Court’s jurisdiction relates to 
the withdrawal process itself, whether, at the moment when the withdrawal becomes 
effective, the Court’s jurisdiction concerning matters related to the withdrawing State 
generally ends, whether in some cases it may exceptionally be extended beyond that 

                                                           
16  The stance taken by German chancellor Angela Merkel in reaction to the demands voiced by Prime 

Minister David Cameron prior to the 2016 referendum could be understood in this sense. Sceptical, 
however, on whether the four freedoms will be for ever remain indivisible, Ana Palacio in an 
intervention at the 2017 Summit on the Future of Europe, organised by the Center for European 
Studies, Harvard University, on 6 November 2017.  

17  With regard to the freedom of movement of workers this was the case for transitory periods of various 
duration (not exceeding ten years) notably in the treaties on the accession of Greece, Spain, Portugal and 
on the enlargements to the east concluded in 2004 and subsequently.  

18  Eleni Frantziou and Adam Łazowski, Brexit Transitional Period: The solution is Article 50, CEPS, 
9.9.2017. 
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date and whether the withdrawal agreement may provide for such extension in 
additional cases. 

a. Composition 

A preliminary question is how the ECJ will be composed once the withdrawal 
becomes effective. Pursuant to Article 19(2) TEU the Court of Justice shall consist of 
one judge from each Member State and be assisted by Advocates-General. Similarly 
the General Court shall include at least one judge per Member State. In accordance 
with the same provision judges and Advocates-General are appointed for a term of 
six years. Moreover the circumstances under which the office of a judge or Advocate-
General may end earlier are specified in the first title of the Court’s statute19: Apart 
from death or resignation this may only happen when in the unanimous opinion of 
the Judges and Advocates-General of the Court of Justice, the office holder no 
longer fulfils the requisite conditions or meets the obligations arising from the office. 
As a safeguard of the judiciary’s independence the mentioned cases of early term of 
office have to be considered as exhaustive. One may argue whether or not the 
citizenship of a Member State is a necessary condition for being a Member of the 
Court. In any case, in the absence of a relevant provision in the withdrawal 
agreement the term of a Member of the Court would not automatically end when the 
withdrawal of the Member State of which he/she is a citizen becomes effective. And 
it would be highly questionable whether in such a case the other Members of the 
Court would find it appropriate to take any action in view of bringing the term of 
their colleague to an early end. On the other hand, it is difficult to justify why a judge 
coming from the United Kingdom should continue to participate in the Court’s 
deliberations insofar as they subsequently to the withdrawal may no longer affect that 
State. The current terms of office of the judge and the Advocate-General coming 
from the UK are ending in 2018. The provisions governing the appointment of the 
Court’s Members do not give any margin of manoeuvre that would allow a 
reappointment for a period shorter than 6 years. An appropriate solution may only be 
found in the withdrawal agreement, possibly taking into account the arrangements 
envisaged below. In the absence of any agreement or compromise solution one may 

                                                           
19 Protocol (No 3) on the statute of the Court of the European Union, OJ C 326 of 26.10.2012, p. 210 ff. 
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wonder whether the Court’s Members coming from the UK would show the wisdom 
to voluntarily resign from their posts at an appropriate time.  

b. Jurisdiction 

Once the withdrawal of a Member State from the Union becomes effective its 
authorities and citizens are no longer entitled to the benefits and bound by the duties 
under the law of the Union. Nevertheless litigation about rights or obligations under 
that law may be pending or come up subsequently to the said date. Such litigation 
could concern e.g. the lawfulness of state aid granted by the United Kingdom or 
litigation between citizens and the United Kingdom about VAT perceived prior to 
the withdrawal. Cases involving the UK already pending at the ECJ might be 
concluded most efficiently if its jurisdiction is extended to this end in the withdrawal 
agreement20. In case controversies over the application of EU law arise subsequently 
to the withdrawal becoming effective, pursuant to the terms of the Treaty on the 
Functioning of the Union neither the European Commission nor any EU Member 
State would be able to sue the UK at the ECJ, nor could a UK court ask the ECJ for 
a preliminary ruling on the interpretation of the EU provisions unless is jurisdiction 
were extended in the withdrawal agreement. On top of that some of the claims made 
by both the EU and the UK in the current negotiations are aimed at maintaining, for 
a transitory or unlimited period, certain rights under EU law, be it the access of UK 
economic actors to the EU single market, be it the EU citizens’ rights of residence in 
the UK. All this is a matter for coming negotiations. The crucial constitutional 
question here is: If the withdrawal agreement were to extend certain rights and 
obligations under EU law beyond the effective withdrawal, could such rights be 
warranted by a corresponding extension of the ECJ’s jurisdiction and if so, under 
which conditions would such an extension be conceivable? 

In principle the ECJ’s jurisdiction is linked to the application of EU law by the 
Union institutions and Member States. There is, however, no absolute barrier for the 
ECJ to exercise its jurisdiction in relation to non-EU countries. There are at least 

                                                           
20  Similarly, arrangements should be found for administrative procedures pending before the European 

Commission and Union agencies upon the date of the withdrawal that involve the United Kingdom or 
natural or legal persons in the United Kingdom (European Council negotiation guidelines of 29.4.2017, 
EUCO XT 20004/17 paragraph 17). 
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three precedents that may be invoked for the possibility to entrust the ECJ with 
jurisdiction involving third countries.21 Any extension of the ECJ jurisdiction to the 
UK having become a third country would presuppose that explicit provision to this 
end is made in the withdrawal agreement. Knowing from the per-Brexit debates how 
sensitive public opinion in the UK reacts to litigation being decided by non-UK 
judges, one may wonder whether the UK government would finally agree with 
continued jurisdiction of a transnational court in which not even a single UK judge is 
participating. On the other hand, the practical need to provide judicial guaranties for 
transitory arrangements may hardly be denied22. It should therefore be beyond doubt 
that the Union’s basic principles would allow the ECJ’s jurisdiction to be extended in 
the withdrawal agreement. 

The fact that the tenure of the ECJ judge coming from the UK does not 
automatically end with the effect of the withdrawal may offer an opportunity for 
compromise. Could the withdrawal agreement, instead of providing for the UK 
judge’s and Advocate General’s mandates to end on the day when the withdrawal 
becomes effective, stipulate that, for the remaining term of office or at least for the 
time that cases relating to the UK are pending before the Court, they shall continue 
their functions allowing them to participate in the deliberation of cases where the law 
of the UK or the application of EU law in the UK is at stake? 

In the context of the envisaged withdrawal agreement two further questions may 
be raised: Firstly, whether the ECJ has jurisdiction to rule on the lawfulness of the 
draft agreement prior to its conclusion and, secondly, which body shall exercise 

                                                           
21  In its judgment of 30.9.1987 in case 12/86 (Demirel v Schwäbisch Gmünd) the ECJ asserted its 

jurisdiction with regard to the interpretation of the 1963 EEC-Turkey association agreement. In the 
process leading to the creation of the EFTA Court under the European Economic Area agreement the 
ECJ in its opinion 1/91 rejected the proposals for a standalone court and a year later in Opinion 1/92 
endorsed a new mechanism (Article 111 of the EEA agreement) that allowed a joint committee of EEA 
and EU governments to refer EFTA Court decisions to the ECJ for a binding adjudication in cases with 
a risk of divergence. Moreover Courts in EEA states were granted the possibility to address questions 
directly to the ECJ. Thirdly the ECJ in its Opinion 1/00 approved that a committee of (member and 
non-member) states created under the European Common Aviation Area Agreement may refer disputes 
to the ECJ for a “final and binding decision’’. In the Court’s view extending EU law beyond the bloc's 
borders is permissible, provided that it does not change the ECJ's “essential character” as a court that 
issues binding rulings; and that it does not create a rival dispute court that would produce divergent 
interpretations of EU law. 

22  According to press reporting the UK prime minister on 9.10.2017 in a speech before Parliament 
acknowledged acceptance of ECJ jurisdiction for the duration of the envisaged transitory period (e.g. 
Agence Europe, Bulletin 11880 of 11 October 2017, section 2). 
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jurisdiction on any future litigation concerning the implementation or interpretation 
of the withdrawal agreement. As to the first question, pursuant to Article 218(11) 
TFEU a Member State or a political institution of the EU may obtain the opinion of 
the ECJ as to whether an agreement envisaged with a third country or an 
international organisation is compatible with the Treaties. Prior to the conclusion of 
the withdrawal agreement the UK, however, is not a third country yet and the 
conditions set out in Article 218(11) TFEU are therefore not literally met. Whether 
under such circumstances the ECJ will be disposed to deliver a requested opinion is 
an open question. A Member State outvoted in the Council or even more likely the 
European Commission in its role as guardian of the Treaties might claim a legitimate 
interest23 in obtaining such an opinion and argue that the lack of reference to a 
withdrawal treaty in Article 218(11) TFEU is a lacuna, since at the moment of 
adoption of the Treaty of Lisbon which inserted the withdrawal clause into the 
Treaty on European Union, Article 300 paragraphs 1 and 6 of the Treaty establishing 
the European Communities were taken over unchanged and became paragraphs 1 
and 11 of Article 218 TFEU without any thought being given to the fact that Article 
50 TUE created a new category of international agreements. The ECJ may therefore 
find good arguments for accepting a request for such an opinion notably when it 
appears likely that provisions of the withdrawal agreement are not compatible with 
the Treaties.  

On the second question it is clear that as long as the withdrawal agreement is not 
effective any dispute with the UK regarding its membership in the EU needs to be 
submitted to the ECJ. Once the withdrawal has become effective, however, the EU 
law no longer confers to the ECJ jurisdiction on the application of that law regarding 
the UK unless an extension is provided for in the withdrawal agreement. Such an 
extension may also concern any litigation on the implementation of the withdrawal 
agreement itself. Again it appears questionable whether the UK will find it acceptable 
to be subject to the jurisdiction by a court in which it is not represented24. Unless 

                                                           
23  Whether the request for such an opinion by the European Parliament would benefit of the same 

legitimate interest appears more doubtful. As the withdrawal agreement cannot be concluded without its 
consent it disposes of effective other means to pursue any concern it may have.  

24  The negotiation directives agreed by the European Council on 29.4.2017 envisage the creation of a 
dispute settlement mechanism regarding the application and interpretation of the withdrawal agreement 
(EUCO XT 20004/17 paragraph 17). 
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transitory solutions as indicated above are found complex arrangements like in the 
EEA-agreement may become necessary so as to ensure that the jurisdiction of any 
special body set up in the withdrawal agreement does not enter into conflict with the 
jurisprudence of the ECJ and thus undermine the unity of the EU law. 

In the absence of any agreement from 29 March 2019 the EU law will cease to be 
applicable in the UK. Since EU law is the basis for the ECJ’s jurisdiction regarding 
the application of the EU law to and within the UK, it would have to be assumed 
under EU law that with the withdrawal becoming effective such jurisdiction will end. 
It has been argued that according to principles of international law the ECJ’s 
jurisdiction could be maintained beyond the date of the effective withdrawal until any 
litigation preceding that date or concerning the modalities of the disentanglement is 
settled25. It must be awaited, however, whether in the absence of any agreement (and 
possibly without the participation of a judge coming from the UK) the ECJ will be 
prepared to base its jurisdiction on principles of international law and if so, whether 
the UK will be minded to accept it. 

6. Composition of the other institutions  

a. European Council and Council 

The European Council (with the exception of the Commission President) and the 
Council are consisting of representatives of Member States (Articles 15(2) and 16(2) 
TUE. The substantially intergovernmental character of both institutions facilitates the 
disentanglement in case of the withdrawal of a Member State. Once its status as a 
Member State has ceased, the UK will no longer be represented in both institutions. 
The composition of the European Central Bank’s Governing Council does not 
require any modification, as it does neither comprise the Governor of the UK’s 
central bank nor any other UK national, due to the country’s permanent derogation 
from the euro.  

Regarding the remaining institutions – the European Parliament, the European 
Commission and the Court of Auditors, the effects of the withdrawal would not 
automatically bring the office of the members coming from the UK to an end. 

                                                           
25  Cf. Dominik Steiger, Brexit –What’s Public International Law got to do with it, p. 91 of this volume. 
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Similarly to the Court of Justice the Members of these institutions do not exercise 
their office as representatives of the Member State they are coming from, but as 
independent office holders of the European Union bound by and accountable in 
accordance with its founding treaties and relevant legal provisions. In the absence of 
any negotiated solution individual resignations could, of course, solve the issue which 
has a different dimension in each institution concerned. 

b. European Parliament 

The Members of the European Parliament are elected for a period of five years 
beginning with the first session of a directly elected Parliament26. Citizenship of the 
Union confers a right to stand for election to the European Parliament in the 
Member State of residence (Article 19(2) TFEU) but is not senso stricto a legal 
condition for being a Member of the European Parliament required by the EU 
founding Treaties. Combined with the national electoral law of the EU Member 
States the EU provisions may well have the effect that only EU citizens can be 
elected as Members of the European Parliament. In case of a loss of the EU 
citizenship the mandate of an elected Member of the European Parliament could 
only be terminated on the basis of national law making explicit provision for the 
withdrawal of the mandate when the elected Member no longer fulfils the conditions 
for being elected. The provisions on the withdrawal of the mandate for reasons lying 
in the person of the elected Member, however, do not fit for the case of a withdrawal 
of the Member State where the Members were elected27. A provision on the early 
termination of the mandate of Members of the European Parliament elected in the 
United Kingdom might be envisaged in the withdrawal agreement. A provision of 
this kind could, however, jeopardise the consent of the European Parliament whose 

                                                           
26  Article 5 of the Act concerning the election of the European Parliament by direct universal suffrage. 

Pursuant to Article 13 this term of office is only shortened in case of resignation, death or when the 
mandate is withdrawn in accordance with national law of a Member State that make explicit provision 
for the withdrawal of the mandate of a member of the European Parliament.  

27  The UK’s European Parliamentary Elections Act 2002, section 10(7), seems to provide for the 
withdrawal of the mandate when an MEP becomes “disqualified under this section”. The withdrawal of 
the UK from the EU, however, does not constitute any personal “disqualification” described in this 
section. Moreover, in the moment when the withdrawal would become effective, the said Act will 
presumably be repealed by the European Union (Withdrawal) Bill and could no longer serve as legal 
grounds for the withdrawal of current mandates.  
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Members in accordance with Article 14 TEU conceive their office rather as 
“representatives of the Unions’ citizens” than of a national electorate. On the other 
hand this delicate issue may perhaps be neglected due to the UK government’s astute 
choice of the date for the transmission of the letter notifying the country’s will to 
withdraw from the Union. As the next European elections are due to be held 
between April and June 2019, the last plenary session of the outgoing European 
Parliament will very likely be closed when the withdrawal becomes effective around 
29 March 2019. The mandate of the Members of the outgoing Parliament would 
continue until the opening of the first session of the newly elected Parliament, 
normally in July 2019, without any significant political activities on schedule. Under 
such circumstances hardly any practical political need might be felt to terminate 
earlier the mandate of the Members elected in the UK. 

The adaptation of the composition of the European Parliament to be elected in 
May 2019 is not a matter for the Brexit negotiations. Pursuant to Article 14(2) TEU it 
is an internal EU matter, to be decided by the European Council on a proposal by 
and with the consent of the European Parliament, respecting a maximum number of 
751 Members, a minimum threshold of 6 Members per Member State and the 
principle of degressively proportional representation of citizens. In the European 
Parliament work on this issue has started28 on the assumption that the UK’s 
membership in the EU will be terminated at the moment of the 2019 European 
elections. Under such circumstances it is conceivable that the 73 seats presently filled 
with Members elected in the UK may be entirely or partially re-attributed to other 
Member States. Due to the uncertainties linked with the UK’s withdrawal, a decision 
on any re-attribution of seats may perhaps be provisionally agreed before the last 
session of the outgoing Parliament ends, but become definitive and be formally 
adopted by the European Council only once the withdrawal of the UK is effective or 
the date when this will happen is definitely established, be it in a withdrawal 
agreement or due to a refusal to prolong the two-years deadline29. Deliberating on a 

                                                           
28  Committee on Constitutional Affairs, draft report of 7.9.2017 by Danuta Hübner and Pedro Pereira (PE 

608.038). 
29  In the latter two cases the UK would still be a Member State exercising its voting rights in the Council 

when the decision on the future repartition is taken. If at that stage the UK government nourished the 
slightest doubts about a possible reversal of the country’s intention to leave the EU, it could still block 
the European Council’s decision on a new repartition for which unanimity is required.  
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draft proposal by Parliament the European Council could agree on a draft decision to 
be submitted to the outgoing Parliament in time before its last session, allowing it to 
express its consent, while withholding final adoption of the act until all necessary 
conditions are ascertained. The re-attribution of a number of seats to other Member 
States may appear desirable in order to fully implement the principle of degressive 
proportionality without any reduction of the number of seats attributed to the other 
Member States. Depending on the different national electoral systems, 
implementation might, however, face difficulties, if additional seats were attributed to 
Member States only shortly before the date of the elections. This could finally lead 
the European Council to the conclusion that for the elections in May 2019, in order 
to keep on the safe side, it would be preferable that the UK seats be simply 
eliminated following the withdrawal, leaving for to the European elections in 2024 an 
opportunity to re-attribute seats or to introduce an innovation like an EU-wide 
circumscription. On 28 June 2018 the European Council in conformity with 
Parliament’s position decided that as from the withdrawal becoming affective a part 
of the seats held by Members elected in the UK will be re-attributed to other 
Member States (EUCO 7/1/18). 

c. European Commission 

With the entry into force of the Treaty of Lisbon the European Commission’s 
term of office was aligned with that of the European Parliament. Besides the matters 
of its internal organisation the first important task of a newly elected Parliament is to 
elect, on a proposal by the European Council, the President of the Commission that 
subsequently is appointed for a term of five years in accordance with Article 17 TUE. 
Albeit, due to a European Council decision modifying the rule of Article 17(5) TEU, 
the Commission continues to consist of one national of every Member State, its 
Members when exercising their office are not representing their country of origin, 
but are bound to independently promote the general interest of the Union and ensure 
the application of the Treaties. Only the European Parliament has the faculty to 
earlier terminate the Commission’s term of office by voting a motion of censure 
pursuant to Articles 17(8) TEU and 234 TFEU. Pursuant to Article 246 TFEU the 
office of a Member of the Commission may individually come to an earlier end in the 
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cases of death, resignation, as the case may be at the request of the President (Article 
17(6 in fine) TEU, or when the Court of Justice, on application by the Council or the 
Commission, decides to compulsorily retire him/her because of serious misconduct 
or he/she does no longer fulfil the requirements for the performance of his/her 
duties (Article 247 TFEU). None of these provisions would really fit when in case of 
the withdrawal of a Member State it is felt that the participation of the Member 
coming from that State in the Commission’s deliberations is no longer justified30. The 
responsibilities that the outgoing Commission must assume until a new Commission 
is appointed make it unlikely that the Member coming from the UK is allowed to 
participate in its work in the period between 29 March 2019 and the appointment of 
the new Commission. Unless the Member concerned gentlemanlike gives notice of 
his resignation, a provision in the withdrawal agreement providing that his mandate 
ends with the date of the effect of the withdrawal would appear as the most proper 
way to proceed. In the absence of an agreement, the issue is left to the appreciation 
by the acting Commission President and the Commissioner in question. 

d. Court of Auditors 

With regard to the Court of Auditors the situation could appear as being slightly 
different since Article 285 TFEU in its second section explicitly establishes that this 
Court shall consist of one national of each Member State. However, the rules set up 
in Article 286 TFEU for the safeguard of the institution’s independence seem to 
contradict the possibility that in case of the withdrawal of a Member State the office 
of the Member coming from that State automatically ends. The Members of the 
Court are appointed for a term of six years which may be shortened only by death, 
resignation or when, at the request of the Court of Auditors, Court of Justice decides 
a compulsory retirement because he/she no longer fulfils the requisite conditions or 
meets the obligations arising from his/her office31. The Member of the Court coming 
from the UK was appointed in January 2014. His mandate expires in January 2020. 

                                                           
30  It could be quite uncomfortable for the Commission President to request the resignation of a Member 

who is by no means accountable for the developments that put his/her position into question. 
31  Again the wording of the provision would allow to request compulsory retirement in such a case on the 

grounds that the condition of nationality set up in Article 285 TFEU is no longer fulfilled but it would 
be awkward for the Court to expose one of its Members to a procedure of this kind when he/she 
cannot be reproached any personal fault. 
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Since the Court in the period between March 2019 and January 2020 will audit 
periods during which the UK was a Member State of the EU, it may be felt as not 
improper if the mandate is maintained until its normal expiry. Otherwise the early 
termination of the mandate would need to be provided for in the withdrawal 
agreement. 

7. The single market indivisible? 

As previously demonstrated the withdrawal agreement would contain a number 
of provisions that are complementary to those of the founding treaties and settle the 
disentanglement of the United Kingdom from the European Union’s institutional 
setup. Such provisions would inevitably need to establish for the implementation of 
the withdrawal specific derogations from the procedural rules applicable otherwise. 
This cannot mean, however, that the withdrawal agreement can generally derogate 
from the substantial rules of the Treaties, as the withdrawal agreement is not subject 
to ratification and thus formally cannot contain Treaty amendments32. It is 
conceivable that a particular provision of the withdrawal agreement infringes on legal 
guaranties provided for in the Treaties such as the respect of fundamental rights and 
the rule of law. In case of such an infringement the relevant provision of the 
withdrawal agreement would have to be held invalid by the ECJ, if the matter is 
brought to it in the course of normal litigation or, as the case may be, at the request 
of a body entrusted with the dispute settlement over the withdrawal agreement.  

According to the European Council the four freedoms of the Single Market (free 
movement of goods, persons, services and capital – Article 26 TFEU) are indivisible 
and there can be no “cherry picking”. Preserving the integrity of the Single Market 
would exclude participation based on a sector-by-sector approach33. A theoretically 

                                                           
32  This view is shared by Tell and Novak (2017) p. 43 f. who furthermore conclude that formal Treaty 

amendments are needed to adapt Articles 52 TEU, 355 TFEU and protocols 15, 12, 21 and 30. The 
latter conclusion would appear as over-formalistic. If the TEU in its Article 50 provides for the 
disentanglement of a Member State to be settled in a withdrawal agreement it may be understood to 
implicitly acknowledge that references to the withdrawing State contained in the EU primary law are 
becoming obsolete with the entry into force of the withdrawal agreement or with the expiry of the 
period of two years. Such obsolete provisions may then be formally repealed or modified at the occasion 
of any future Treaty amendment as has already been done in the past (see e.g. Articles 6-8 of the Treaty 
of Amsterdam, OJ C 340 of 10.11.1997, p. 58-78).  

33  Negotiation directives agreed by the European Council on 29.4.2017 (EUCO XT 20004/17 paragraph 
1).  
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interesting question is whether the said principle is merely a firm negotiation position 
or its respect is required as a fundamental principle of coherency of EU law. In the 
history of the European economic integration there are various examples for the four 
freedoms being implemented in different rhythm. Free movement of capital was 
achieved only lately in the context of the economic and monetary union, free 
movement of workers from acceding countries was in many cases implemented after 
the expiry of transitory periods while free movement of goods and services was 
applied from the outset. Differentiating transitory rules were also applied with regard 
to the freedom to provide services. Such derogations were taking into account 
particular efforts that certain economies had to sustain for the establishment of the 
internal market. But they always were of a temporary nature (cf. Art. 27 TFEU). 
There is no precedent for any definitive derogation from one of the basic freedoms 
of the single market. As the EU is committed to a social market economy (Article 
3(2) TEU), it would, however, be misleading if the single market were identified with 
the said freedoms. The single market is equally characterised by the provisions of EU 
law regarding the rights of consumers and the protection of their health, the quality 
of the environment and the standards of employment and working conditions. In 
order to achieve a level playing field such rules together with all four freedoms must 
be respected by any economic actor wishing to participate in the single market, be it 
from inside or from outside the territory of the EU. In this sense the basic principles 
of the Single Market may be considered as constitutionally indivisible. 

8. The financial settlement 

The financial settlement appears to be the most controversial issue in the 
negotiations aiming at a withdrawal agreement. While the EU negotiators in 
accordance with their mandate insist on a clarification of the UK’s financial 
responsibilities before addressing the questions regarding the future relationship 
between the UK and the EU, it is understandable that the UK’s negotiators are 
willing to commit on financial issues only when they can assess the degree of 
openness of the EU towards their commercial demands. Thus the question, to which 
extent the EU basic ordinance justifies financial claims against a State withdrawing 
from the EU, is of some relevance. While the conditions of the financial settlement 
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are principally a matter for the withdrawal agreement, constitutionally justified claims 
may be raised even in the absence of such agreement. 

The basic difficulty of this matter results from the fact that the own resources of 
the EU are of a hybrid nature, partially transnational and partially 
intergovernmental34. Moreover while the resources are levied in an annual rhythm 
according to the payment needs established in the annual budget, these annual 
budgets need to comply with multiannual financial framework regulations adopted 
pursuant to Article 312 TFEU by the EU Council for periods of at least five years 
each. On the basis of the multiannual frameworks sound advance planning is possible 
for financial commitments regarding the major categories of expenditure. The 
multiannual framework for the years 2014-2020 currently in force35 and adopted with 
the agreement of the UK may thus be understood as a commitment by all Member 
States to make the corresponding resources available to the EU in due course. Does 
such a commitment remain valid when a Member State subsequently withdraws from 
the Union? Or may that State claim that it entered such a commitment on the 
assumption only that its membership would be continued until the end of the period 
in question. Moreover there are long-lasting commitments of the Union to pay 
pensions36 to EU officials coming from the UK and having served during the period 
of UK membership. Wouldn’t it appear appropriate to charge the UK for such 
expenses? And what about the budgetary year 2019? Would the UK owe the EU the 
entire contribution for the budgetary year because of the budgetary principle of 
annuity? Or is the UK entitled to end with the month of March 2019 any transfer of 
the EU share in perceived VAT and of the GNI-share? What about the cost that the 

                                                           
34  In accordance with the own resources decision currently in force (Council decision No 2014/335 of 

26.5.2014, OJ L 168 of 7.6.2014, p. 105) the EU disposes of three types of own resources: the traditional 
own resources consist mainly of customs duties on imports from outside the EU and sugar levies; the 
value added tax resource consists of a uniform rate of 0.3 % levied on the harmonised VAT base of each 
Member State; the Gross National Income resource consists in a transfer by each Member State of a 
standard percentage of its GNI to the EU; it has become the largest source of revenue of the EU 
budget. Correction mechanisms were designed to correct excessive contribution from UK, Denmark, 
Germany, the Netherlands and Sweden. 

35  Council Regulation (EU, EURATOM) No 1311/2013 of 2 December 2013 laying down the multiannual 
financial framework for the years 2014-2020, OJ L 347 of 20.12.2013 p. 884.  

36  Pension rights accumulated by Members of the European Parliament elected in the UK and transitory 
allowances to be paid to outgoing Members in accordance with the European Parliament Statute for 
Members (in force since 2009) would also have to be taken into account (OJ L 262 of 7.10.2005, notably 
Articles 13, 14, 30).  
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EU and other Member States incur to adapt to the practical consequences of the 
withdrawal, notably the very costly need to relocate into a EU Member State the two 
EU agencies having their seat in the UK (the European Medicines Agency and the 
European Banking Authority). Finally the financial implications of the UK’s 
participation in the EU financial institutions (EIB, ECB) and in specific funds or 
facilities linked to the EU (European Development Funds, Facility for Refugees in 
Turkey) require settlement. The Treaties do not even provide a hint of a reply to such 
questions. In the absence of a withdrawal agreement they would cause heavy 
headache for any dispute settlement body, be it the EU Court of Justice if its 
jurisdiction were accepted, be it any agreed ad-hoc settlement body or, if nothing can 
be agreed, the International Court of Justice. In this context, again, the rules and 
principles of public international law37 may be of relevance where the EU law does 
not provide sufficient grounds for justifying a decision.  

III. On the side of the EU 

1. Notification of the intention to leave 

Albeit the UK government may initially have nourished expectations that 
informal soundings with representatives of the EU or its Member States about the 
conditions of the withdrawal would take place subsequently to the referendum of 
June 2016, on the side of the EU there was a commonly shared opinion that in 
accordance with the wording of Article 50(2) TEU its institutions would not begin to 
deal with the process of withdrawal of a Member State until the intention to 
withdraw was formally notified to the European Council on behalf of that State. The 
question whether the notification of the will to withdraw may subsequently be 
unilaterally revoked by the leaving State is instead controversial and open38. The final 
paragraph of Article 50 TEU makes clear that revocation is no longer possible once 
the withdrawal has become effective in accordance with the withdrawal agreement or 

                                                           
37  Cf. Dominik Steiger, Brexit –What’s Public International Law got to do with it, p. 89 of this volume. 
38  Ample references for both views are given by Jesús Carmona, Carmen-Cristina Cîrlig and Gianluca 

Sgueo, UK withdrawal from the European Union – Legal and procedural issues, EP Members Research 
Service, March 2017 – PE 599.352, p.9. According to Steiger (loc. cit.) under international law a 
notification of this kind may be freely revoked until the other parties have accepted it. The obligation of 
sincere cooperation amongst Member States recognised under EU law would, however, at least require 
adapting this principle somehow.  
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through the expiry of the two years deadline. Once the leaving State has become a 
third country it can re-join the EU only through the adhesion procedure set out in 
Article 49 TEU. Before the withdrawal has become effective the notification may 
undoubtedly be revoked with the agreement of its addressee, the European Council, 
which in the absence of any specific provision in the Treaties would need to act by 
consensus pursuant to Article 15(4) TEU. It may, however, be argued that the 
Council’s power to conclude the withdrawal agreement acting by qualified majority 
also comprises the power to agree with the revocation of the notification if the 
leaving State changes its will before the withdrawal becomes effective. 

There are also views pleading the possibility that the leaving State may freely 
revoke the notification of its intention to withdraw as long as no withdrawal 
agreement was concluded and the deadline of Article 50(3) has not expired39. Such a 
possibility would, however, immediately give rise to the question of who will cover 
the expenses of the withdrawal process already incurred by EU institutions and other 
Member States since the moment of the initial notification. Moreover, the other 
Member States do have a legitimate interest in their trust in the seriousness of their 
partner’s declarations of will being protected. It would simply be disruptive for the 
overall EU system and not be manageable for its institutions if any Member State due 
to fluctuating moods of its public opinion or of changing parliamentary majorities 
could alternately notify its intention to withdraw and revoke it, denying sincere 
cooperation as well as the will to find a fair settlement for the consequences of the 
withdrawal. Under current political circumstances one might expect that a sound 
majority of governments of EU Member States would wholeheartedly welcome if the 
government and a majority of the citizens of the UK, after due evaluation of the 
consequences of a withdrawal, decided to remain in the EU and revoke the 
notification. In order to protect the legitimate interests of the Union and that of its 
Member States the EU law should, however, insist that any revocation, as welcome as 
it may be, needs to be agreed in the same form as any withdrawal agreement under 
Article 50(2) TEU. This implies that under the threat of the withdrawal otherwise 
becoming effective a settlement must be reached to compensate EU institutions and 

                                                           
39  For an overview see Jorge Valero, EURACTIV, March 2017, EU-Vertreter: Artikel 50 zu widerrufen 

wäre illegal, available at (accessed on 29.10.2017): http://www.euractiv.de/section/europakompakt/ 
news/eu-vertreter-artikel-50-zu-widerrufen-waere-illegal/?nl_ref=34478163. 
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Member States for any damages suffered. For decision making on the side of the EU 
the qualified majority in the Council and the consent by the European Parliament 
would be required, so that the will to find a balanced agreement cannot be 
blackmailed by a single government or, in case if ratification were required, by 
national or even regional parliaments following an agenda of their own. In the event 
of litigation on such issues the ECJ would still have jurisdiction but might have to 
deliver a judgement within an extremely short timeline due to the consequences of 
the expiry of the two years deadline40.  

2. Setting up of negotiations 

On the side of the EU the withdrawal negotiations were prepared recurring to a 
well-established practice since Article 50 TEU simply refers to the procedure 
regarding the negotiation of agreements with third countries and international 
organisations pursuant to Article 218(3) TFEU. Already on 27 July 2016 Commission 
President Juncker had appointed Michel Barnier as Chief Negotiator in charge of the 
Preparation and Conduct of the Negotiations on behalf of the Commission41. On 3 
May 2017 the European Commission adopted a Recommendation for a Council 
Decision authorising the opening of the negotiations for an agreement with the 
United Kingdom of Great Britain and Northern Ireland setting out the arrangements 
for its withdrawal from the European Union42. On the basis of that recommendation 
and building on guidelines adopted by the European Council on 29 April 201743 the 
Council44 on 22 May 2017 adopted a decision authorising the opening of Brexit 
negotiations with the UK as well as negotiating directives45 for the first phase of the 

                                                           
40  The matter could also come up via a request for a preliminary ruling. Pending the withdrawal 

negotiations the question of whether the notification can be revoked might be raised in a case before a 
UK Court. If that question of substantive interpretation of EU law was found relevant for deciding the 
case, it could justify being referred to the ECJ. Cf. Oliver Garner, Referring Brexit to the Court of 
Justice of the European Union: why revoking an Article 50 notice should be left to the United Kingdom, 
European Law Blog, 14 November 2016, available at (accessed on 29.10.2017): http://europeanlawblog. 
eu/2016/11/14/referring-brexit-to-the-court-of-justice-of-the-european-union-why-revoking-an-article-
50-notice-should-be-left-to-the-united-kingdom/.  

41  Commission Press Release IP/16/2652 of 27.7.2016. 
42  COM(2017) 218 final.  
43  EUCO XT 20004/17. 
44  Pursuant to Article 50(4) TEU both institutions were meeting without the participation of 

representatives of the UK. 
45  XT 21016/17 ADD 1 REV 2. 
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talks and it formally nominated the Commission as EU negotiator46. Due to that 
efficient preparatory process, at the opening of the negotiations the EU delegation 
could confront their counterparts with a well-reflected set of positions comprising 
notably future guarantees of EU and UK citizens’ rights on the basis of reciprocity 
and equal treatment, the settlement of the UK’s share in all financial obligations 
undertaken while the UK being a member, the avoidance of a hard border with 
Ireland while respecting EU law, the achievement of legal certainty concerning the 
treatment of goods placed on the single market before the withdrawal. Presently the 
negotiating directives are covering the first phase of the negotiations with the aim to 
provide as much clarity and legal certainty as possible and settle the disentanglement 
of the United Kingdom from the Union. In accordance with the two-phased 
approach for the negotiation set out in the European Council guidelines, issues such 
as services or the framework for the future relationship between the UK and the EU 
will be part of coming sets of negotiating directives.  

3. Involvement of European Parliament 

Formally the European Parliament is involved in the withdrawal process only 
insofar, as pursuant to Article 50 TEU its consent is required for the entry into force 
of the withdrawal agreement. By withholding its consent Parliament would provoke a 
disorderly withdrawal. Such a consequence is supposedly not in the institutions 
interest, unless the arrangements in the draft agreement are so detrimental to the 
Union that they could be considered as worse than a disorderly withdrawal. Against 
that background the European Parliament has closely followed the preparations and 
the first phase of the negotiations, notably appointing Mr. Verhofstadt as its Brexit 
coordinator47. It endeavours to influence the negotiation process expressing its views 
in form of resolutions48. Parliament’s committees proceeded to a detailed evaluation 
of the expected implications of the withdrawal for the matters falling under their 

                                                           
46  Council Press Release 286/17 of 22.5.2017. 
47  Appointed by Parliament’s Conference of Presidents on 8 September 2016 as Parliament’s representative 

on Brexit matters, Guy Verhofstadt will keep the Conference of Presidents (comprising the EP 
President and group leaders) fully informed of developments and, as counterpart of Michel Barnier, 
negotiator for the European Commission, will help prepare the EP position in the negotiations, in close 
consultation with the Conference of Presidents (EP press release Ref.: 20160908IPR41661). 

48  See Resolution of 5 April 2017 P8_TA(2017)0102, Resolution of 3 October 2017 P8_TA-
PROV(2017)0361. 
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respective remits49. Prior to its conclusion any draft agreement resulting from the 
negotiations will be thoroughly scrutinised in a parliamentary procedure possibly 
involving the committee responsible for constitutional matters and those concerned 
by substance of the agreement50. Whether or not in case of any doubts about the 
legality of the withdrawal agreement Parliament can obtain a clarification from the 
European Court of Justice prior to taking its stance will remain an open question 
until an opinion on the compatibility of a withdrawal agreement with the Treaties is 
addressed to the Court51. Due to the delays that have already occurred in the 
negotiation process and provided that an agreement is reached at all, its draft will 
probably be submitted to the European Parliament so closely to the end of the 
parliamentary term that addressing to the Court of Justice will not appear as a 
practically suitable option. This time-line makes it, too, quite unlikely that the EP may 
find it promising to delay the vote beyond the final session of its 8th parliamentary 
term which coincides with the expiry of the two years deadline in Article 50(3) TEU. 
Any prolongation of that deadline extending the UK’s membership in the EU until 
the moment when the newly elected Parliament could proceed to a vote would 
concomitantly compromise the legality of the composition of Parliament to be 
elected in 2019 in all Member States with the presumed exception of the UK. It is 
therefore very likely that before the end of its 8th parliamentary term the European 
Parliament, in the light of a recommendation by its responsible committee, will 
determine its position in a vote on any draft agreement proposed at that time52. Since 
the Treaty does not provide otherwise, pursuant to Article 231 TFEU the majority of 
the votes cast is required for Parliament’s consent. Members elected in the UK are 
entitled to participate in the vote since no special provision is made in Article 50 
TEU to limit their voting rights similarly to those of the representatives of the leaving 

                                                           
49  At a request made on 29 September 2016 by Parliament’s Conference of Presidents most committees 

transmitted in early 2017 initial assessments of the implications of the UK’s withdrawal.  
50  Any request by the Council to Parliament to deliver its consent to a withdrawal agreement is expected to 

be deferred pursuant to Rules 82 and 81(5) of Parliament’s Rules of Procedure to the committee on 
constitutional affairs as lead committee as well as to the committees concerned by the substance of the 
provisions for an opinion.  

51  Cf. supra under 1.5. 
52  Cf. Rule 99 (1c) of Parliament’s Rules of Procedure. 
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State in the Council. This may appear justified since the Members of the European 
Parliament are considered as “representatives of the Union’s citizens”53.  

If the required majority were not obtained, the agreement would be deemed to be 
rejected54. In that case the withdrawal would become effective at the expiry of the 
two years deadline, subject to two possible exceptions: Subsequently to a negative 
vote of Parliament the European Council and the UK still dispose of the faculty to 
agree a prolongation of the two years deadline and the Council may then invite the 
Commission to negotiate with the UK a new draft agreement that complies with the 
concerns leading to the rejection of the first draft by Parliament. Under the same 
circumstances, if opposition by a few Member States would not allow the European 
Council to agree with renewed negotiations, the United Kingdom would still dispose 
of the alternative option to revoke its intention to leave the EU, subject to the 
conditions exposed supra.  

4. Approval by the Council 

Once Parliament has delivered its consent the Council has the faculty to conclude 
the draft agreement, acting by a qualified majority. No ratification is needed as long 
as the provisions of the agreement remain within the scope of Article 50 TEU. This 
Article confers on the Union an exceptional horizontal competence to cover in an 
agreement to be concluded by the Union all matters necessary to arrange the 
withdrawal from the Union55. It may complement but not amend the Treaties in 
force. The distribution of competences between the Union and the Member States as 
regards the adoption of any future instrument in the areas concerned is not affected. 
The question whether or not a future draft agreement complies with such legal 
requirements could become controversial when the Council has to take a decision. If 
in the view of a Member State the draft agreement exceeded the powers conferred in 
Article 50 TEU or were otherwise incompatible with the Treaties, that State, notably 
when feeling in a minority position within the Council, might find it helpful to obtain 

                                                           
53  Article 14(1) TFEU; Jesús Carmona, Carmen-Cristina Cîrlig and Gianluca Sgueo, UK withdrawal from 

the European Union – Legal and procedural issues, EP Members Research Service, March 2017 – PE 
599.352, p. 6. 

54  Cf. Rule 99 (1c in fine) of Parliament’s Rules of Procedure. 
55  Negotiation mandate agreed by the Council on 22.5.2017, XT 21016/17 ADD 1 REV 2, paragraph 5. 
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an opinion of the Court of Justice pursuant to Article 218(11) despite the fact that 
Article 50 TFEU does not explicitly refer to this provision. An extensive 
interpretation of the reference made in Article 50(2) TEU to Article 218(3) TFEU 
could, however, be pleaded on the grounds that the procedural provisions are 
incomplete. The Treaty is silent on the signature of such an agreement, too, and the 
prevailing view is that in accordance with Article 218(5) TFEU the Council, following 
the negotiator’s proposal, should adopt a decision authorising the signature of the 
agreement56. On 22 May 2017 the Council addressed negotiation directives to the 
negotiator – an instrument provided for in Article 218(4) TFEU and not in Article 50 
TEU. In the same vein the ECJ might despite the absence of an explicit reference to 
Article 281(11) TFEU recognise its jurisdiction on such matters. Deferring a legal 
question to the ECJ might thus at some point become a useful point of compromise. 
If prior to deciding on the draft agreement the Council requested an opinion of the 
Court, it would need to invite the Court to deliver its opinion in due time, so as to 
allow the Council to put the withdrawal agreement into force before July 2019, 
possibly after a short prolongation of the two-years period. Otherwise the legality of 
the composition of the newly elected Parliament when electing the next Commission 
President would risk to be compromised.  

IV. On the side of the United Kingdom 

The present section addresses selected constitutional issues that were raised in the 
debates about the UK’s withdrawal from the EU. There is no pretention that this 
selection is exhaustive. Other issues may be raised when the opportunity comes up.  

1. Democratic requirements for establishing the will to leave 

The European Union Referendum Act 201557 made legal provision for a 
referendum to be held in the UK, on whether it should remain a Member State of the 
EU or leave it. The Act does not contain any requirement regarding the 
implementation of the referendum’s outcome. In the absence of any constitutional 

                                                           
56  Jesús Carmona, Carmen-Cristina Cîrlig and Gianluca Sgueo, UK withdrawal from the European Union 

– Legal and procedural issues, EP Members Research Service, March 2017 – PE 599.352, p. 6. 
57  The Act was passed on its second reading on 9 June 2015 in the Commons and was approved by the 

House of Lords on 14 December 2015. Royal Assent was given on 17 December 2015. 

https://en.wikipedia.org/wiki/House_of_Lords


37 
 

provision regarding the implementation of a referendum, the referendum has been 
assimilated to the type of a consultative or pre-legislative referendum that would not 
be binding on the UK’s political authorities58. In accordance with Article 1(2) of the 
Act the date of the referendum was fixed on 23 June 2016. Citizens were asked 
whether the UK should remain a Member of the EU or leave it. 72,2% of the 
registered voters expressed their views, 51,9% voted for the leave and 48,1% for 
remaining. In 263 voting areas the majority preferred to “leave” while in 119 voting 
areas the majority preferred to “remain”. Notwithstanding the popular support for 
the “leave”, the authority of the UK government to notify to the European Council 
the country’s intention to withdraw from the EU was questioned on the grounds that 
the application of EU law in the UK was based on an act of Parliament (the 
European Communities Act 1972) and for terminating that application an act of 
Parliament was equally required59. Since the notification pursuant to Article 50 TEU 
without any further action by the leaving Member State may lead to the end of its 
membership in the EU, the UK government was authorised to proceed to the 
notification only if accordingly mandated by an act of Parliament60. This view was 
finally confirmed in the UK Supreme Court judgement of 24 January 201761. On 
appeal by the Secretary of State for Exiting the European Union it held that an Act of 
Parliament is required to authorise ministers to give Notice of the decision of the UK 
to withdraw from the European Union. A majority of 8 to 3 of the judges considered 
that the terms of the European Communities Act, which gave effect to the UK’s 
membership of the EU, are inconsistent with the exercise by ministers of any power 
to withdraw from the EU Treaties without authorisation by a prior Act of Parliament. 
In their view a complete withdrawal represents a change which is different not just in 
degree but in kind from the abrogation of particular rights, duties or rules derived 
from EU law. It will constitute as significant a constitutional change as that which 

                                                           
58  For the qualification of the referendum as non-binding see Roman Kaiser: Auf dem Weg zum „Brexit“ 

– Die Europäische Union im britischen Verfassungsrecht, EuR 2016, 593 ff, insb. 600.  
59  Roman Kaiser, Auf dem Weg zum “Brexit” – Die Europäische Union im britischen Verfassungsrecht, 

EuR 2016, 601 f, resumes arguments pro and contra.  
60  The UK’s constitutional requirements for Notice to be served are mirrored by those of the German 

Grundgesetz, according to the view exposed by Alexander Thiele, Der Austritt aus der EU – 
Hintergründe und rechtliche Rahmenbedingungen eines „Brexit“ (EuR 2016, 293). 

61  R (on the application of Miller and another) (Respondents) v Secretary of State for Exiting the European 
Union (Appellant). 
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occurred when EU law was first incorporated in domestic law by the 1972 Act. By 
the 1972 Act, Parliament endorsed and gave effect to the UK’s future membership of 
the European Union, and this became a fixed domestic starting point, which would 
be set aside by a decision of the UK executive without express Parliamentary 
authorisation. It would be inconsistent with long-standing and fundamental principle 
for such a far-reaching change to the UK constitutional arrangements to be brought 
about by ministerial decision or ministerial action alone62. 

In the same case references from Northern Ireland, and interventions by the Lord 
Advocate for the Scottish Government and the Counsel General for Wales for the 
Welsh Government, have additionally raised devolution issues. The question was 
whether the terms on which powers have been statutorily devolved to Northern 
Ireland and Scotland require consultation with or the agreement of the devolved 
legislatures before Notice pursuant to Article 50 TEU is served, or otherwise operate 
to restrict the Government’s power to do so. The Court considered that the 
devolution Acts were passed by Parliament on the assumption that the UK would be 
a member of the EU, but they do not require the UK to remain a member. Relations 
with the EU and other foreign affairs matters are reserved to UK Government and 
parliament, not to the devolved institutions63. Section 1 of the Northern Ireland Act 
(NIA), which gave the people of Northern Ireland the right to determine whether to 
remain part of the UK or to become part of a united Ireland, does not regulate any 
other change in the constitutional status of Northern Ireland64. Neither the NIA nor 
the Sewel Convention65 confers to the devolved legislatures a right of veto on the 
UK’s decision to withdraw from the EU. In particular the consent of the Northern 
Ireland Assembly is not a legal requirement before the relevant Act of the UK 
Parliament is passed66.  

Subsequently to the said judgement the UK Parliament adopting the European 
Union (Notification of Withdrawal) Act 2017 empowered the Prime Minister to give 

                                                           
62  See paragraphs 81 and 82 of the judgement.  
63  See paragraphs 129 and 130 of the judgement. 
64  See paragraphs 133 - 135 of the judgement. 
65  This convention has settled, subsequently to the “devolution”, the relation between the Parliament of 

the UK and the Scottish Parliament; generally it was considered politically binding, but not legally 
enforceable (Roman Kaiser: Auf dem Weg zum „Brexit“ – Die Europäische Union im britischen 
Verfassungsrecht, EuR 2016, 603 f).   

66  See paragraph 150 of the judgement.  
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to the Council of the European Union the formal notice – required by Article 50 of 
the Treaty on European Union – for starting negotiations for the United Kingdom's 
withdrawal from the European Union. Royal assent was given on 16 March and the 
Notice served on 29 March 201767.   

2. Scrutiny of negotiations and approval of withdrawal agreement 

Traditionally the UK government was considered as competent to conclude 
international agreements on behalf of the Crown68. Parliament is, however, 
increasingly scrutinising69 such matters including the progress of the withdrawal 
negotiations on report by the Government70. It may, as usual, provide the 
government with orientations. The question is whether an act of Parliament is 
required to authorise the conclusion of the draft withdrawal agreement by the 
government. The European Union (Notification of Withdrawal) Act is silent about 
this question. An amendment, that would have made the government’s conclusion of 
a final deal conditional upon the Parliament’s approval at the end of the negotiations, 
had previously been rejected in the House of Commons71. The power conferred to 
the government to serve Notice under Article 50 TEU implicitly comprises the 
power to bring the UK’s membership effectively to an end by failing to enter into any 
agreement on the modalities of the withdrawal. Nevertheless it is argued that in the 
light of the 2010 Constitutional Reform and Governance Act the UK Parliament 
could veto any draft agreement envisaged by the government72. Also in the light of 
                                                           
67  The official letter by the UK Prime Minister to the President of the European Council is available at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/604079/Prime_Mini
sters_letter_to_European_Council_President_Donald_Tusk.pdf (accessed on 20.10.2017). 

68  Roman Kaiser: Auf dem Weg zum „Brexit“ – Die Europäische Union im britischen Verfassungsrecht, 
EuR 2016, 600. 

69  See the 2010 Constitutional Reform and Governance Act; Andrew Blick, Emergency powers and the 
withering of the Royal Prerogative, International Journal of Human Rights 18 (2014), S. 195 ff. 

70  According to POLITICO edition of 1.11.2017, MPs unanimously supported a Labour motion calling on 
the government to share 58 Brexit impact studies with parliament’s exiting the European Union select 
committee. The speaker of the House of Commons, John Bercow, said: “Motions of this kind have in 
the past been seen as effective or binding.” (available at https://www.politico.eu/article/brexit-uk-
parliament-votes-for-brexit-study-publication/ , accessed on 2.11.2017). 

71  Jesús Carmona, Carmen-Cristina Cîrlig and Gianluca Sgueo, UK withdrawal from the European Union 
– Legal and procedural issues, EP Members Research Service, March 2017 – PE 599.352, p. 21. 

72  “Agreeing a treaty was formerly a matter for the executive under the powers of the royal prerogative. It 
has long been convention, however, that parliament should normally have an effective veto … This 
convention was enshrined in law in [the] 2010 … Constitutional Reform and Governance Act”. Its 
Section 20 “gives the Commons the ability to block treaty ratification”. Alan Renwick, The Process of 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/604079/Prime_Ministers_letter_to_European_Council_President_Donald_Tusk.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/604079/Prime_Ministers_letter_to_European_Council_President_Donald_Tusk.pdf
https://politico.us8.list-manage.com/track/click?u=e26c1a1c392386a968d02fdbc&id=ecdb02524b&e=fb534b1e52
https://politico.us8.list-manage.com/track/click?u=e26c1a1c392386a968d02fdbc&id=ecdb02524b&e=fb534b1e52
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the Supreme Court’s abovementioned judgement of 24 January 2017 one may very 
reasonably doubt that the UK government without a new act of Parliament is 
empowered to conclude an agreement that is likely to contain provisions affecting 
Parliament’s legislative and budgetary sovereignty, e.g. by establishing guaranties for 
the future respect of the rights of EU citizens already legally residing in the UK or by 
a financial settlement requiring substantial amounts that would significantly diminish 
Parliament’s autonomy. On the other hand, as far as the EU is concerned, the 
envisaged agreement does not require any ratification in accordance with the 
constitutional requirements of the leaving Member State. The UK prime minister has 
repeatedly stated the UK government’s commitment to submit a final deal to the 
Parliament for a 'yes–no' vote, before the European Parliament debates and votes on 
the matter. For these reasons it may be expected that in the final phase of the 
withdrawal negotiations the UK representatives will accept any draft agreement only 
under the reservation that the UK Parliament authorises its conclusion on the basis 
of the existing draft. Care would need to be given that such authorisation is received 
in time before the expiry of the two years deadline of Article 50(3) TEU. The 
consequence of a refusal by Parliament to enact its authorisation would clearly be 
that a disorderly withdrawal would become effective at the moment of the expiry of 
the deadline. The question may therefore be raised whether in such a case Parliament 
has the faculty to avoid the said consequence if it so wishes.  

3. The setting up of home rule 

According to Article 50(3) TEU, the Treaties shall cease to apply to the leaving 
state from the date of entry into force of the withdrawal agreement or, failing an 
agreement, two years following the withdrawal notification (unless there is an 
extension of this period). At that moment any provision of EU law having direct 
effect would cease to apply in the UK. Acts of national law adopted in the 
implementation of, or transposition of, EU law are, however, remaining valid until 
they are repealed or amended by the competent national authority. With a view to 
setting up the home rule at the moment of withdrawal the UK government on 13 

                                                                                                                                     
Brexit: What Comes Next? UCL European Institute, Working Paper, January/February 2017 p.24; 
available at (accessed on 29.10.2017): http://www.indigo-sandbox.ucl.ac.uk/european-institute/ei-
publications/renwick-brexit-process.pdf.  
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July 2017 introduced to Parliament the European Union (Withdrawal) Bill or “Great 
Repeal Bill” which is not yet adopted. The basic concept of the draft bill is the 
avoidance of a legal void at the moment when the EU law ceases to be applicable. To 
this end it is proposed that any directly applicable provision of EU law be 
provisionally incorporated into the national law of the UK, subject to the power of 
Parliament to modify or repeal any provision as appropriate. As far as it were agreed 
between the EU and the UK to maintain certain rights and obligations deriving from 
the Treaties73, the UK would be bound to adopt the corresponding provisions of 
national law, due to the dualist conception of its constitutional order74. International 
agreements between the EU and third countries or international organisations would 
no longer apply to the UK from the moment of the withdrawal75. Hence the 
government is seeking to negotiate alternative arrangements. 

4. Could Parliament stop Brexit? 

The question whether Parliament has the faculty to stop the withdrawal process 
once the government has served the notice of withdrawal has not explicitly been 
addressed in the Supreme Court’s judgement of 24 January 2017. The Court 
considered that a complete withdrawal represents a significant constitutional change 
as that, if Notice is given, will occur irrespective of whether Parliament repeals the 
1972 Act76. The automaticity of the withdrawal as perceived by the Court is a legal 
consequence in the absence of no further action. However it cannot rule out the 
possibility of Parliament ordering the government to revoke the notice of withdrawal. 
This might happen e.g. in case if Parliament considered inacceptable a draft 
agreement presented by the government, the government excluded any possibility to 
obtain a better deal and Parliament assessed the consequences of a disorderly 
withdrawal as being even worse than those of the proposed draft agreement. Under 

                                                           
73  On the side of the EU no implementing act would be required. Due to the ECJ case-law on the direct 

effect of international agreements concluded by the Union it would be sufficient that the withdrawal 
agreement provides for such rights and obligations to be maintained subsequently to the withdrawal. 

74  Roman Kaiser: Auf dem Weg zum „Brexit“ – Die Europäische Union im britischen Verfassungsrecht, 
EuR 2016, 593. 

75  Jesús Carmona, Carmen-Cristina Cîrlig and Gianluca Sgueo, UK withdrawal from the European Union 
– Legal and procedural issues, EP Members Research Service, March 2017 – PE 599.352, p. 7. 

76  UK Supreme Court judgment of 24.1.2017 R (on the application of Miller and another) (Respondents) v 
Secretary of State for Exiting the European Union (Appellant), paragraph 81. 
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such circumstances it may be conceivable that a majority in Parliament concludes the 
interests of the UK to be served best if the country remained in the EU. Such a 
conclusion may lead to an act ordering the government to revoke the notice of 
withdrawal or to the question whether, instead of acting by its own authority, it 
would be preferable for Parliament to submit the issue to a new referendum.  

5. A Second Referendum? - If yes, on what? 

May the UK Parliament if it so wishes adopt an act submitting to the UK citizens 
for a second time the question whether they prefer the country to remain a Member 
of the EU or to leave it? Repeating a referendum with an identical question would 
appear in contradiction to the spirit and dignity of a public consultation regardless 
whether it is of a legally binding nature or not. The appropriateness of submitting an 
identical question to the electorate again may be assessed differently when since the 
first popular consultation circumstances have significantly changed. On the basis of 
the information available at the time of the first “exit”-referendum, notably the 
information made available to the UK electorate by public authorities, political actors 
and the media, it may hardly be argued that citizens were capable to obtain a clear 
idea of the consequences of their country’s withdrawal from the EU. At that time 
apparently a vague expectation was prevailing in the public opinion that the 
withdrawal would be beneficial for the country. Two years later the consequences of 
a withdrawal will be perceived much more clearly on the basis of the best possible 
bargain that the government could obtain and a proper assessment of the disruptions 
that would very likely be caused by a disorderly withdrawal. In case if then in 
Parliament the view prevailed that both alternatives would strongly harm the interests 
of the UK, it might conclude that the assumptions and expectations under which the 
first referendum was held were affected by significant error. On such grounds it 
could consider justified to give the citizenry the opportunity to make a considered 
choice in the full knowledge of its consequences. In a new referendum citizens could 
be asked firstly whether the draft withdrawal agreement should be approved and 
secondly whether, in the absence of a majority for its approval, the notice to 
withdraw should be revoked, clarifying that, in the absence of a majority for revoking 
the notice, the withdrawal might take place disorderly. Such hypothesis may appear 
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far-fetched and perhaps be considered as wishful thinking on the side of those 
regretting a withdrawal of the UK from the EU. For the time being in the political 
life of the UK there is nothing that hints into the direction of such hypothesis. Still 
the constitutional analysis not only needs to demonstrate the legal feasibility and to 
identify the appropriate legal form for the political programmes envisaged at a given 
time, but also to allow a perception of the full range of political options that may be 
available and possibly be needed if the course of the events differed significantly 
from the shared expectations. 

6. National unity – the case of Scotland and Northern Ireland 

In the referendum of June 2016 in Northern Ireland 55,8% of the voters voted in 
favour of “remain” and 44,2% for “leave”, the turnout being 62,7% of the registered 
voters. In Scotland 62% voted in favour of “remain” and 38% for “leave”, the 
turnout being 67,25%. With other words 41,85% of the voters registered in Scotland 
and 35% of the voters registered on Northern Ireland clearly manifested their 
preference to remain in the EU. In the referendum on Scottish independence on 18 
September 2014 44,7% of the votes cast were in favour and 55,3% against the 
independence of Scotland. The turnout being 84,6%, Scottish independence was 
explicitly rejected by 46,8% of the registered voters. In Northern Ireland the Good 
Friday Agreement of 10 April 1998 was approved in a referendum with 71,1% of the 
votes in favour and 28,9% against. The turnout being 81,1%, one may conclude that 
57,7% of the voters registered in Northern Ireland explicitly support the principle 
that Northern Ireland remains part of the United Kingdom until a majority both of 
the people of Northern Ireland and of the Republic of Ireland wished otherwise. 
Should that happen, the British and Irish governments are under “a binding 
obligation” to implement that choice. For the UK provision to this end was made in 
section 1 of the Northern Ireland Act 199877.  

                                                           
77  Cf. on this issue Nikos Skoutaris, Reunifying Ireland: An EU law perspective, in: EU Law Analysis 28 

March 2017, available at: http://eulawanalysis.blogspot.be/2017/03/reunifying-ireland-eu-law-
perspective.html (accessed on 29.10.2017): In accordance with schedule 1 of the said Act a referendum 
can be organised if “it appears likely to [the UK Secretary of State] that a majority of those voting would 
express a wish that Northern Ireland should cease to be part of the United Kingdom and form part of a 
united Ireland”.  
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On the basis of the exposed facts the following may be assumed: Under the 
constitutional order of the United Kingdom it is conceivable that, upon the choice 
expressed by a majority of voters in a future referendum, part of it leaves the 
Kingdom, be it that the territory of Northern Ireland unites with the Republic of 
Ireland, be it that Scotland becomes an independent State. In the citizenry of both 
Northern Ireland and Scotland the wish prevailed to remain in the European Union; 
in Scotland that wish was shared by nearly a half of the registered voters. Considering 
a move towards independence with the aim to remain within the EU, however, is not 
a realistic option for the citizenry of these territories as long as the withdrawal 
process is not finalised. In the EU institutions and among the Member States the 
view prevails that a territory seceding from a Member State would not automatically 
remain within the EU but would need, if it so wishes, have to apply for membership 
under Article 49 TEU, putting any Member State as well as the European Parliament 
in a position to veto the adhesion.  

Once the UK has become a third country in relation to the EU the situation may 
be assessed differently. If free movement of UK citizens as well as access of 
enterprise established in the UK to the single European market were restricted, 
political pressure might arise in the said parts of the UK to find solutions for re-
joining the EU again. There are clear precedents in which the EU already approved 
the adhesion of third countries that previously had seceded from another State, either 
peacefully (Czech and Slovak Republics) or even after military conflict (Slovenia and 
Croatia). The EU would contradict its own values if it were to refuse the adhesion of 
a State fulfilling the required criteria only on the grounds that it has become 
independent seceding peacefully and lawfully from a third country.  

Under such circumstances a relevant part of the Northern Ireland and Scottish 
citizenry might request to hold a new referendum. In the case of Northern Ireland 
the holding of a referendum on its unification with the Republic of Ireland could 
hardly be refused, neither by the UK government nor the government of the 
Republic of Ireland, if a critical mass of support is achieved. If a majority of the 
citizenry both in Northern Ireland and in the Republic of Ireland voted in favour of 
unification and if it were implemented in a peaceful process, there are good reasons 
to expect that at the moment of the unification the territory of Northern Ireland 



45 
 

would without any further action by rights become part of the EU, having regard to 
the precedent of the unification of Germany78. The situation would, of course be 
different for Scotland. In the referenda of 2016 and 2014 the number of those 
wishing to remain in the EU exceeded by 43.202 the number of those in favour of 
independence. In 2014 independence of Scotland would have meant uncertainty 
whether the country would ever be able to join the EU while remaining in the UK 
for the time being meant to remain in the EU. That picture significantly changes once 
the UK has definitely left the EU. A relevant number of those who at the time voted 
against independence might then join those who voted in favour and request a 
renewed referendum on Scottish independence to be held, in the hope that an 
independent Scotland could successfully apply for EU membership. Such a request 
evidently would not have the same strength as in the case of Northern Ireland where 
commitments under an international agreement may be invoked. In the case of 
Scotland the UK government might deny a second referendum with the argument 
that the minority rights claiming Scottish independence were more than respected by 
holding the 2014 referendum and no significant change of circumstances has 
happened since then as the possibility of the UK withdrawing from the EU was 
already under debate when the 2014 referendum was held. 

In conclusion, since in the UK’s constitutional order the unity and integrity of the 
State is not similarly entrenched as e.g. in the constitution of the Kingdom of Spain79, 
there is a risk that the UK’s withdrawal from the EU may contribute to strengthen 
secessionist movements. It would, however, be exaggerated to expect that the 
withdrawal will lead to the UK’s disintegration. Considering the historical context 
and the absolute number of Northern Irish voters in favour of remaining in the EU, 

                                                           
78  This view is shared by Nikos Skoutaris (loc. cit.). 
79  Cf. Constitución Española (1978) Título preliminar Artículo 2:  

La Constitución se fundamenta en la indisoluble unidad de la Nación española, patria común e 
indivisible de todos los españoles, y reconoce y garantiza el derecho a la autonomía de las 
nacionalidades y regiones que la integran y la solidaridad entre todas ellas.  

Título X Artículo 168: 
1. Cuando se propusiere la revisión total de la Constitución o una parcial que afecte al Título preliminar, 

al Capítulo segundo, Sección primera del Título I, o al Título II, se procederá a la aprobación del 
principio por mayoría de dos tercios de cada Cámara, y a la disolución inmediata de las Cortes. 

2. Las Cámaras elegidas deberán ratificar la decisión y proceder al estudio del nuevo texto constitucional, 
que deberá ser aprobado por mayoría de dos tercios de ambas Cámaras. 

3. Aprobada la reforma por las Cortes Generales, será sometida a referéndum para su ratificación. 
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it does not appear very likely that soon after the UK’s withdrawal from the EU a 
majority of Northern Ireland voters will be in favour of unification with Ireland. The 
recent history of other independence movements in Europe and the world makes 
citizens perceive how questionable the consequences of a disintegration of existing 
states may be. This may inspire moderation in Scotland, too. Encouragement for any 
secessionist movement may not be expected from the side of the EU. It is in its 
interest that the UK remains a strong partner, as regrettable as it may consider 
country’s withdrawal from the Union. 

V. On the side of the remaining EU Member States 

1. Mixed Treaty – ratification requirements 

The scope of any future withdrawal agreement is limited by Article 50 TEU, as it 
does not comprise the detailed arrangements of the future relationship between the 
EU and the United Kingdom. It does not require any ratification under EU law. 
National constitutional law may nevertheless require governments to involve the 
national parliament before agreeing in the EU-Council with a draft withdrawal 
agreement. In Germany besides its general task to provide Parliament with 
information the government is under a specific constitutional obligation to inform 
the Bundestag and the Bundesrat of the topics of EU negotiations and the directives 
adopted by the EU Council. Thereby both Houses of the German Parliament are 
enabled “to review adherence to the integration programme and the monitoring of 
the Federal Government’s activities … [the government] “is constitutionally obliged 
do so because of the joint responsibility for integration and the differentiation of 
tasks among the constitutional bodies under the separation of powers”80. This 
principle established for the negotiation of international agreements should also apply 
to the withdrawal agreement that may comprise quite substantial financial 
arrangements and significant adaptations of EU law for a transitory period. It was 
even argued that the German legislator needs to give authorisation by a formal Act 
before the representative of the German government may agree in the EU Council 

                                                           
80  German Constitutional Court judgement of 30 June 2009 on the Lisbon-Treaty (BVerfGE 123, 267) 

paragraph 375 (quoted from the non-official English version made available by the Court). 
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with any draft withdrawal agreement81. According to the German Responsibility for 
Integration Act (Integrationsverantwortungsgesetz) which was adopted on 
25.9.200982 in the light of the Constitutional Court’s judgment on the Lisbon-Treaty, 
the German Parliament needs to authorise by adopting a law any agreement that the 
German government intends to express in the EU-Council with the use of a 
simplified or special Treaty revision procedure, of one of the bridging clauses, or of 
the flexibility clause. The Act does not specifically refer to the case of the withdrawal 
agreement the impact of which is possibly similar to or even greater than that of the 
other decisions mentioned in the Act. But there is a substantial difference insofar as 
all matters referred to in the Responsibility for Integration Act are subject to a 
unanimous decision by the Council or European Council while the withdrawal 
agreement is concluded by the Council acting by a qualified majority. The exceptional 
requirements under the Responsibility for Integration Act make sense as long as the 
Bundestag by adopting or rejecting the authorising act exercises effective control. 
Which sense does a formal refusal of authorisation by Parliament make in terms of 
parliamentary responsibility for European integration when the position accordingly 
taken by the government is overruled by a qualified majority in the EU Council? The 
compromise-oriented and compromise-requiring negotiating practice under the 
qualified majority rule in the EU Council is simply incompatible with imperative and 
inflexible mandates given by national parliaments.  

Another question is whether a satisfactory balance of the mutual interests may be 
found within the possible scope of a withdrawal agreement that would fully settle the 
institutional, legal and financial modalities of the disentanglement and the safeguard 
of acquired rights of citizens including access to the European Court of Justice, while 
regarding the future relationship between the UK and the EU the agreement would 
only set up a framework in form of a political understanding requiring 
implementation in form of a subsequent international agreement between the EU 
and the UK once the latter has become a third country. Alike other free trade 

                                                           
81  According to press reporting (POLITICO 26.4.2017) Micheal Stübgen, Member of the German 

Bundestag expressed the view that consent of the German Bundestag may be required under the 
Responsibility for Integration Act (Integrationsverantwortungsgesetz) of 25.9.2009.  

82  An unofficial translation into English is available at (accessed on 19.10.2017): https://www.gesetze-im-
internet.de/englisch_intvg/index.html. 
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agreements recently concluded by the EU the scope of a future EU-UK agreement 
that would implement a framework set out in a withdrawal agreement would very 
likely go beyond the matters falling under the exclusive EU competence for the 
common commercial policy (Article 3(1c), 207 TFEU). In accordance with the well-
established practice in such cases the likely solution is a mixed agreement co-signed 
by the EU and all its Member States83. For the entry into force of such an agreement 
the European Parliament’s consent and ratification by all Member States is required. 
This would expose the UK not only to a risk of delays which might be manageable 
through a certain flexibility of the transitory period to be agreed in the withdrawal 
agreement. But moreover there is no guarantee that the required consent and all 
ratifications can be delivered from the side of the EU. What if the EU in the end is 
not in a position to deliver implementation of the framework envisaged in the 
withdrawal agreement? 

Is there a possibility for an alternative solution remediating that dilemma? 
Possibly yes, but any alternative will have inconveniences and it is uncertain which 
one is worse. When all other solutions to come to an agreement on the withdrawal 
and the framework of future relations have failed and both sides consider that a 
cumbersome agreement would still be preferable to a disorderly withdrawal, it could 
despite the rule of Article 50 TEU exceptionally be imagined that the EU negotiators, 
in order to escape the consequence of a disorderly withdrawal, might in the end agree 
to deal in a single treaty with all issues requiring settlement. Due to its mixed status 
such a treaty would require the consent of the European Parliament and ratification 
by all Member States. If such conditions were fulfilled, a treaty of this kind could 
even contain minor Treaty amendments that with Parliament’s consent may be 
agreed without previously convening a convention (Article 48(3) TEU). The 
withdrawal would, however, become effective only after the European Parliament’s 
consent and when all ratifications are achieved. The exceptional circumstances that 
might justify the conclusion of such a treaty would only be known towards the end of 
the two years period. The required ratification procedures would then require 
considerable time and probably be concluded much later than the expiry of the said 

                                                           
83  According to press reporting (POLITICO 26.4.2017) a legal opinion of 27.3.2017 by the administration 

of the German Bundestag considers the possibility that the exit agreement will comprise matters falling 
under the competence of the Member States and therefore need to be concluded as a mixed agreement.  
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period. Still, in the case of an overall unanimous agreement to proceed in that way, 
the European Council acting together with the UK could without difficulty prolong 
the said period appropriately, say for two additional years but no longer than the end 
of the month in which the last missing ratification instrument is deposited. In that 
case the membership of the UK would last for approximately two more years than in 
the case of a withdrawal under Article 50 TEU. This would probably not do much 
harm84, except raising the delicate question of the composition of the European 
Parliament. Under such circumstances it would be legally mandatory for the UK to 
proceed to the election of Members for the 9th parliamentary term, subject to any 
provisions on the early termination of such mandates in the treaty signed and in the 
course of ratification. If in the end the ratification of such a single treaty failed, the 
government of the UK would still have the choice between letting disorderly 
withdrawal go its way or revoking the notice of withdrawal.    

2. Scrutiny of negotiations 

Constitutional rules and practises for the scrutiny of EU policies and the action of 
government in such matters are varying significantly from Member State to Member 
State. One may distinguish three basic types of scrutiny85:  

(1) “Document-based” systems focus on examining legislative proposals and 
other documents of the EU institutions. They do not in general focus on proceedings 
at individual Council meetings, nor systematically seek to mandate ministers formally 
or informally.  

(2) “Mandating” or “Procedural” systems focus on the process of decision-
making in the EU Council rather than on documents of the EU institutions. The 
principal subject of scrutiny is the national government's position in the Council. 
This system includes in some cases a power of the Committee on European Affairs 
to give a direct mandate to a government before a minister can endorse decision 

                                                           
84  The prolongation would more or less correspond to the transitory period requested by the UK to bridge 

the time between the effect of the withdrawal and the entry into force of the envisaged future 
arrangements between the EU and the UK. If provided for in a single treaty, the new arrangements 
would enter into force at the same time when the withdrawal becomes effective and therefore make a 
transitory period redundant.  

85  The following lines are based on the excellent summary given on the COSAC Website under the chapter 
“Models of scrutiny of EU matters in National Parliaments” (accessed 20.10.2017 under http://www. 
cosac.eu/eu-scrutiny-models/). 
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making in Council meetings. In a few cases elements of both a document-based and a 
mandating/procedural system including the power to mandate the government are 
combined.  

(3) The third group is quite heterogeneous. Some national Parliaments apply 
scrutiny systems that differ from both other groups and are characterised by the 
absence of a systematic examination of EU draft legislative acts and other EU 
documents. 

The conditions for the UK’s withdrawal from the EU will therefore also be 
discussed in the national parliaments of the Member States without the possibility for 
any of them to impose their own position on the others, unless the exceptional 
option of a single treaty were retained.  

The outcome of the withdrawal negotiations is likely to affect the rights of a 
tangible part of the EU citizenry that either is living in the UK or otherwise has close 
personal or professional links with it. While for the UK a final consultation of the 
citizenry on the outcome of the withdrawal process in form of a referendum cannot 
be excluded, on the side of the EU Member States a popular vote on any issue linked 
to the withdrawal process can hardly be imagined.  

3. Respect of Fundamental Rights 

Since the adhesion of the UK to the EU, citizens of the UK residing in other EU 
countries and EU citizens residing in the UK were granted unconditional rights of 
residence and exercise of professional activities on the grounds of provisions of EU 
law or of national law implementing EU law. If any of the States in question were to 
repeal the national implementing law and revoke rights of this kind because the law 
of the EU has ceased to be applicable to the citizen concerned, such action could in 
certain cases be construed as infringement of acquired property rights. In accordance 
with the constitutional principle of protection of property and the case law86 
established for its implementation the revocation of such rights could be lawful only 
against appropriate compensation. That constitutional principle is common to all EU 
Member States and also enshrined in Article 1 of the Protocol of 20 March 1952 

                                                           
86  Suffice at this stage to hint to the case law developed by German Courts on “enteignungsgleicher 

Eingriff”, referred e.g. by Maunz/Dürig/Papier, Grundgesetz-Kommentar Rn. 37-54.  
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annexed to the European Convention on Human Rights. Numerous claims for 
compensation could be expected. In cases of denied compensation the European 
Court of Human Rights could finally be seized. In such cases the jurisdiction of the 
Court would not be limited by the “presumption of Convention compliance”87, since 
any action taken by the UK or an EU Member State in this field would no longer be 
governed by EU law, once the the UK has withdrawn from the EU. 

In its judgment of 24 January 2017 the UK Supreme Court88 recognises the fact 
that withdrawal from the EU would remove some existing domestic rights of UK 
residents that were acquired through the source of EU law. The consequences of the 
withdrawal would go further than affecting rights acquired pursuant to section 2 of 
the 1972 Act. This provision “envisages domestic law, and therefore rights of UK 
citizens, changing as EU law varies, but it does not envisage those rights changing as 
a result of ministers unilaterally deciding that the United Kingdom should withdraw 
from the EU Treaties”. While the Court considered it impermissible for the 
Government to withdraw from the EU Treaties without prior Parliamentary 
authority, there was no reason for it to rule on the question whether an act of 
Parliament could remove without compensation any citizens’ rights once acquired 
through the source of EU law. 

4. Sensitive border issues: Eire/Northern Ireland, Spain/Gibraltar 

When the withdrawal enters into force the borders between the Republic of 
Ireland and Northern Ireland and between Spain and Gibraltar are becoming external 
borders of the EU. This gives rise to delicate constitutional problems for the 
settlement of which no satisfactory concept has been developed yet. The right of free 
movement of persons, goods and services within the EU implies the need to 
establish checkpoints at any crossing of a EU external border. Border checks are 
necessary for preventing non-authorized persons and goods from entering the free 
movement area, for levying taxes and duties and for verifying legally incoming goods, 
services and persons. The surveillance of the EU external borders, however, also 
suffers gaps and exceptions. It has proven practically impossible to prevent illegal 

                                                           
87  Cf. judgement by the European Court of Human Rights of 30 June 2005, Bosphorus Hava Yollari 

Turizm v. Ireland, App. No. 45036/98 (Eur. Ct. H. R. 30 June 2005). 
88  Loc.cit. (fn. 60) paragraph 83. 
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entry of persons and goods crossing EU maritime borders outside the regular seaport 
structures.  

For movements between Northern Ireland and the Republic of Ireland the 
maritime border gap would inevitably persist whatever arrangements are agreed. 
Moreover on the basis of the Schengen agreements the EU area of free movement of 
persons without border checks was extended to the territories of third countries89. As 
long as the Republic of Ireland does not wish to join the Schengen area, it could 
without difficulty maintain a free travel area with Northern Ireland while all persons 
entering another EU Member State coming from Ireland would continue to be 
subject to border checks. It is difficult, however, to imagine a similar regime for the 
carriage of goods. In the absence of checks at the border between the Republic of 
Ireland and Northern Ireland, goods produced in the EU could be freely introduced 
into the UK and goods produced in the UK into the EU, unless border checks on 
the movement of goods were carried out between Northern Ireland and Britain. But 
such an option would be in clear contrast to the unity of the UK. Free movement of 
goods between the Republic of Ireland and Northern Ireland as part of a third 
country could be implemented in a legally correct manner only on the basis of a 
future free trade agreement between the EU and the UK. This option would imply 
the UK’s readiness to comply with all current and future EU single market rules, a 
result in clear contrast to the desire of home rule expressed in the 2016 UK 
referendum. As a less-than-ideal solution an arrangement similar to the protocol on 
German internal trade and connected problems90 might perhaps be considered as 
compatible with the constitutional requirements of all sides. By means of such an 
arrangement, taking the peculiar situation of Northern Ireland into account, any trade 
between the Republic of Ireland and Northern Ireland could be considered as 
internal trade. This would make it superfluous to carry out any checks at the inner-

                                                           
89  Iceland, Lichtenstein, Norway and Switzerland. 
90  The protocol was annexed to the Treaty establishing the European Economic Community of 25 March 

1957 and became obsolete with the German unification on 3 October 1990. It was designed to allow the 
free movement of goods without border checks between the western and eastern part of Germany. As a 
practical consequence goods coming from third countries (e.g. the Soviet Union) could through the 
German Democratic Republic also be freely introduced into the common market. Trade flows of that 
kind were, however, of rather modest dimension and did not lead to disturbances of the common 
market or economic disadvantages that in accordance with Article 3 of the protocol would have justified 
safeguard measures by the other Member States.  
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Irish border. In order to protect the principles of the single market such an 
arrangement would, however, need to allow the EU Member States and the UK to 
take appropriate safeguard measures to avoid harming the economies of either side.  

Other issues are raised because of the border between Spain and Gibraltar. 
Between the Kingdom of Spain and the UK there is no consensual settlement alike 
the “Good Friday Agreement”. The Kingdom of Spain’s claim to sovereignty on the 
rock at the southern end of the Iberian Peninsula is contrasted by the UK affirming 
that the territory was ceded in perpetuity to the British Crown in 1713, under Article 
X of the Treaty of Utrecht. Moreover the UK maintains the right of self-
determination of Gibraltar’s residents, who in a referendum of 7 November 2002 
overwhelmingly expressed their preference to remain subjects of the Crown. 
Currently checks on persons as well as on goods are carried out at the border 
between Spain and Gibraltar since the latter’s territory is neither part of the Schengen 
area nor of the EU customs union. The UK’s withdrawal would not require any 
change in so far. With regard to any arrangements envisaged for the time after the 
United Kingdom’s withdrawal from Union, the European Council acknowledged that 
no agreement between the EU and the United Kingdom may apply to the territory of 
Gibraltar without the agreement between the Kingdom of Spain and the United 
Kingdom91. This commitment is likely to be respected by future decisions of the EU 
Council since it diligently avoids hurting Member States’ sensitive areas. It could be 
argued, however, that the EU constitutional rules would allow the Council to adopt 
future trade agreements or air traffic agreements acting by a qualified majority, even 
in case if they referred to the territory of Gibraltar. 

                                                           
91  European Council guidelines for the negotiations with the United Kingdom agreed on 29 April 2017, 

section IV paragraph 22 (EUCO XT 20004/17). 
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I. Introduction 

It is my honour to be here and to join you all for a few days at this conference on 
“The Legal Implications of Brexit.” Many thanks to our hosts at FernUniversität in 
Hagen for organizing such a stimulating conference. I look forward to meeting as 
many of you as possible over the next couple days - and discussing possibilities for 
our continued collaborations. 

And I can’t wait to hear what you have to say on your various panels, and to learn 
more about this fascinating thing called BREXIT. I say this “fascinating thing” – 
because from an academic standpoint, as a constitutional law professor and historian, 
it is quite fascinating. But of course BREXIT is much more than an academic 
discussion – it has real effects on the ground both in the UK and throughout the rest 
of Europe that will have profound impacts on millions of lives. So, in my comments 
today I would like to talk a little bit about what makes BREXIT such a rich source of 
study and investigation – in both academic and practical terms. And in so doing, I’ll 
offer some reflections relating specifically to what has been happening in the United 
States in the last year or two. Most unfortunately, the U.S. angle can pretty much be 
summed up in two words: Donald Trump. In the U.S., nearly one year into Trump’s 
presidency, every day we wake up and cringe to read our newspaper to learn what 
sort of crazy thing he has said or done in the past day. As British talk show host 
James Corden joked recently on his late night program on American television, 
“Following President Trump’s trip to Asia, Secretary of state Rex Tillerson will then 
kick off his own 13 day trip to apologize for everything Donald Trump says.” So, 
while I am not here to exactly apologize, I am here to request patience – the U.S. will 
get its house back in order, sooner (we hope) than later. Indeed, just in the past 
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weeks there have been encouraging election results in Virginia and New Jersey, for 
example. 

So, some transatlantic impressions of BREXIT. Regarding BREXIT and other 
events of the last couple years, it seems some devious higher power has applied the 
old Chinese curse, “May you live in interesting times,” because the curse surely seems 
to be operating to its full, ironic extent. If “Uninteresting” times - of tranquility and 
stability - are considered to be ideal, then the substantial UNcertainties engendered 
today by BREXIT, Spain, the United States and Greece and others before them, 
assure us we are, by contrast, indeed living through most interesting times.   

I know that many people - perhaps many (or even most) in this room – would 
greatly prefer if things were a bit more uninteresting. Maybe that the BREXIT 
referendum had never been called at all - much less having turned out as it did, with a 
majority voting for the “Leave” position. There’s no question, as I’m sure we’ll 
discuss over the next couple days, BREXIT has thrown the institutions of Europe 
into a good degree of turmoil. 

II. Radicals 

I speak to you from the perspective of a social reformer in the United States – 
one who observes that throughout American history, positive change and progress 
has always been driven in the first instance by the work of brave individuals who 
challenge obsolete convention to demand better conditions in the face of unjust 
institutions. It’s only later – sometimes much later – that the popular, governmental 
and institutional opinions come around to accepting the change, however necessary 
the change may be. The principle of inertia, and fear of change, is real. We might call 
such individuals who initially push for progressive change “Radicals,” in a sense, 
because they are acting against conventional orthodoxy. My book with Cambridge 
University Press on Radicals in Their Own Time: Four Hundred Years of Struggle for Liberty 
and Equal Justice in America, reviews the lives and work of five such individuals in 
America from the time of the first European settlement in North America. First, 
Roger Williams, an Englishman who emigrated to the New World in 1620 and 
eventually established the Colony of Rhode Island, which was founded upon 
principles of Religious Freedom. Next, Thomas Paine, another Englishman who 
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arrived in Pennsylvania in 1775 and was a key figure for the American Revolution 
(and then the French Revolution some 15-20 years later), who wrote the bestselling 
book “The Rights of Man.”  Then Elizabeth Cady Stanton, who authored the 
“Declaration of [Women’s] Rights and Sentiments” and worked tirelessly throughout 
the nineteenth century for women’s rights. Next, public intellectual and scholar 
W.E.B. DuBois was a key figure for the rights of African-Americans throughout the 
late-nineteenth and first half of the twentieth-centuries. Finally, Vine Deloria, Jr. 
spoke and wrote eloquently throughout the mid-late twentieth century about the 
rights of Native Americans and preservation of Native cultures and traditions. 

My point in mentioning these people today is because I see parallels in their 
stories and the stories behind BREXIT.  

At first glance one might imagine that the “Radicals” in the BREXIT scenario 
were those who chose to leave the status quo of the European Union. But on the 
other hand, I think the better analysis is that those who chose to stay are more the 
progressive ones. If we are to adopt my book’s essential definition of “Radicals” as 
people who are brave trail-blazers in breaking through stultified, obsolete social and 
legal barriers – then those politicians, diplomats, lawyers, civil servants and others 
who envisioned the benefits towards peace and prosperity of a European Economic 
Community in post-War, mid-twentieth century Europe after two world wars within 
fifty years, and who then worked to make that happen, as culminating in the creation 
of the European Union in Maastricht in 1992, were the more forward-looking, 
progressive, positive individuals. In the grand scheme of history, the EU is only a 
very recent innovation.  Yes, it is currently having some growing pains, but overall 
the results of the work have been most impressive, in terms of labour mobility, free 
trade, and ultimately, peace on the Continent. From this perspective, it would seem 
to be to Britain’s disadvantage if it ultimately proceeded to a hard-BREXIT. 

III. Self-Determination & Sovereignty 

In preparing for this talk, and in wearing my hat as a constitutional law professor 
who studies and teaches such governmental structural matters as Separation of 
Powers, Federalism, and constitutional protections of individual rights, I am struck 
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by the several interesting issues of self-determination and sovereignty that BREXIT 
raises. 

Generally speaking, the liberal internationalist order favours notions of Self-
Determination. The principle that people should be able to decide for themselves 
what sort of government they will establish has a certain appeal that is reflected in 
basic principles of International Law, including Chapter 1, Article 1, of the UN 
Charter stating that the Charter’s purpose is: "To develop friendly relations among 
nations based on respect for the principle of equal rights and self-determination of 
peoples, and to take other appropriate measures to strengthen universal peace." 

At the same time, that right of self-determination is balanced (sometimes in 
tension) against the rights of sovereignty and sovereign nations (and, indeed. of 
multinational entities such as the European Union) to control what goes on within 
their own borders.  

We saw – and see - these impulses playing out with BREXIT; and since then in 
other parts of Europe and Asia including Spain/Catalonia and Italy, as well as in the 
Kurdish regions of Iraq.   

I won’t presume to speak with any sort of expertise on what is happening right 
now with the separatist movement in Catalonia and the Spanish government’s 
response, other than to report what we read in reputable English-language sources 
such as the New York Times, The Economist, and The Financial Times. For example, a 
recent New York Times article entitled “Catalonia Separatism Revives Spanish 
Nationalism,” says: 

“Today, as Europe approaches the third decade of a new millennium, nationalism is back, 
for better or worse — with its warm cloak of identity as well as its concomitant dangers.  
Whether this wave of nationalism will awaken old demons in Spain is an open question, 
and one that has suddenly become more urgent with Catalonia’s push for independence. 

That latent nationalism has also begun to resurface outside Spain. One of the ideas behind 
a European Union, in addition to economics, was always to absorb and dilute the 
nationalist impulses that had fueled the cataclysmic destruction of the Continent in two 
world wars. 
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Increasingly, that rationale is being challenged by right-wing, populist and nationalist 
movements across Europe. Britain voted last year to leave the bloc. In France, the far-right 
National Front entered the final round of the presidential election this year. 

A far-right party even gained enough votes in September to join Parliament in Germany, a 
country that, like Spain, has long treated nationalism warily because of its history”.1 

Regarding the European Union’s role in all of this, a recent New York Times 
opinion suggests, “The longer-term responsibility of the European Union’s political 
leaders is to deal with the causes, not the symptoms, of the growing power of 
populist forces…  [The EU’s leaders] need to defuse the desire for an alternative on 
which populists are playing, by tackling the issues that European citizens care about 
— identity, jobs, responsive public services and security... And elected governments 
delivering on issues close to voters’ hearts can expose the lie that the only solution to 
their grievances is to vote against the system, in a one-off referendum, rather than to 
work with it.”2 

IV. Referendums 

Speaking of referendums - direct votes of the people – for major policy decisions 
like BREXIT, Susi Dennison writes in the New York Times: 

In recent years, referendums have become the populists’ weapon of choice. They have been 
used increasingly over the past few years to give “the people” the chance to answer direct 
questions. In Hungary: Should we participate in the European Union’s refugee relocation 
program? (ANSWER: Indecisive: Referendum didn’t get sufficient turnout.) In the 
Netherlands: Should the European Union-Ukraine free trade agreement go ahead? 
(ANSWER: No.) In Britain: Should we leave the European Union entirely? 
(ANSWER: Yes.) 

                                                           
1  Patrick Kingsley and Raphael Minder, „Catalonia Separatism Revives Spanish Nationalism,“ The New 

York Times, Oct. 5, 2017. Found at https://www.nytimes.com/2017/10/05/world/europe/catalan-
independence-referendum.html?_r=1 (last visited Dec. 31, 2017). 

2  Susi Dennison, “Where’s the E.U. in the Catalonia Crisis?,” The New York Times, Oct. 16, 2017. Found at 
https://www.nytimes.com/2017/10/16/opinion/catalonia-eu.html (last visited Dec. 31, 2017). 
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These referendums give an impression of democracy, but it is unclear that they really are an 
expression of the people’s will rather than a way for populist movements to force 
democratically elected governments’ hands… 
The key to a referendum is the ability to frame the question. The 2016 Brexit vote is a 
clear example. Although the referendum was posed a straightforward question (“Should the 
United Kingdom remain a member of the European Union or leave the European 
Union?”), discussion around the issue incorporated everything from austerity to “the 
establishment” to feelings about the government.”3  

V. Walter Bagehot 

Incidentally, speaking further of the referendum, an August 21, 2017 opinion in 
The Economist caught my attention as well. The article was about Walter Bagehot, who 
was a leading British economist, political analyst, and journalist from the mid-
Victorian period who authored the book, The English Constitution, 150 years ago 
this year. Entitled “Walter Bagehot would have loathed government by referendum,” 
the article’s subtitle asserted: “The author of The English Constitution was no 
Europhile, but nor would he have backed Brexit.” The article continues: 

“It is impossible to imagine Bagehot as a Brexiteer. He had doubts about extending the 
franchise to the uneducated masses, let alone giving power to the people in the form of a 
referendum. He thought that the popular will had to be filtered through institutions that 
tamed raw emotions and countered brute self-interest. Parliament was only the first of these 
institutions... The heart of Parliament lay in the prime minister’s government, which had the 
responsibility to pursue the long-term good of the country, even if it meant ignoring the voice 
of the masses. For a prime minister to entrust the future of the country to a referendum 
would have struck him as an abomination.  

Bagehot thought that the genius of the British political system lay in its moderation. ... [By 
contrast, the] Brexit referendum has replaced moderation with polarisation and realism with 
ideology...  

It may be too late to put the demon of populism, unleashed by the referendum, back into the 
constitutional bottle. The wild men of Brexit continue to drive the debate. Anyone who 

                                                           
3 Id. 
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wants to compromise is labelled, disgracefully, a saboteur. Europe’s bureaucrats are playing 
into the wild men’s hands by focusing on legal niceties rather than strategic interests…”4 

The Economist’s opinion concludes, “Bagehot’s The English Constitution suggests that 
it is not too late to salvage the situation. Britain, it says, is “a land of pragmatism, 
compromise and common sense,” and minces no words in stating that “The 
ideological zealots who have brought the country to this sorry pass are impostors 
who are waiting for their bluff to be called. Parliament should debate the 150th 
anniversary of Bagehot’s The English Constitution - and use that debate to consider the 
state of British democracy in an age of Brexit and bile.”5 

VI. Trump 

Turning then to the other side of the Atlantic, another thing that one might 
ruminate upon is how, with the benefit of hindsight, BREXIT foreshadowed another 
earth-shaking political event less than five months later, exactly a year ago today – the 
election of Donald J. Trump as President of the United States.  

The fact that the BREXIT referendum actually came out as it did, when 
conventional wisdom was so certain that the vote would eventually be to REMAIN, 
brought home the reality of the strength of populist movements in the West. 
BREXIT certainly foreshadowed the electoral victory of Donald Trump in the 
United States four months later. 

This is testament to the power of populist messages playing upon peoples’ 
FEARS of the “other” and of nostalgic appeals to a simpler, safer past. And when 
you have someone as skillful in manipulating the media and the message as Donald 
Trump – combined with the as-yet-not-fully-understood effect of outside Russian 
agitation - it’s a toxic stew.   

Say what you will about Donald Trump – he is boorish, misogynistic, racist, 
narcissistic, and so on – but he has his finger firmly on the populist pulse, and like all 
good demagogues he is a master of manipulation. His 14 years as the host of the 
reality TV program, “The Apprentice”, trained him well in what sorts of stunts pulled 

                                                           
4  “Walter Bagehot Would Have Loathed Government by Referendum,” The Economist, Oct. 21, 2017. 

Found at https://www.economist.com/news/britain/21730415-author-english-constitution-was-no-
europhile-nor-would-he-have-backed (last visited Dec. 21, 2017). 

5 Id. 
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the best ratings and created the most drama; and he has a highly honed set of the 
populist’s political arts. 

Trump himself understood the relevance of BREXIT to his own prospects, 
commenting on Twitter on Aug. 18, 2016, “They will soon be calling me Mr. 
BREXIT.” 

What did he mean by THAT?  As The Economist asks the very next day, on August 
19, 2016 - still nearly three months before the U.S. presidential election - in an article 
titled, “Mr. Brexit - Donald Trump Finds Hope in British Euroscepticism,” “Was Mr. 
Trump belatedly taking credit for British voters’ decision to leave the European 
Union, as he had urged them to? …  Or was Mr Trump, finding comfort in one or 
two obvious parallels between his angry nativist “movement” and British 
Euroscepticism, merely vowing to triumph in November as BREXITEERS did in 
June?”6 

The Economist article continued: 

Mr. Trump’s history with Brexit suggests he probably didn’t know what he meant either. 
Even while issuing his advice to Britons to vote for Brexit, he had admitted that he didn’t 
really understand what it meant. On a trip to one of his Scottish golf courses, the day after 
the British referendum, he further demonstrated that — by claiming that Scots were thrilled 
to have taken “their country back”. In fact they, unlike the English, had voted to stick with 
the EU by a big margin. 

Yet his identification with the British referendum result was well-judged. Because it seems to 
have been inspirational for many on the right of American politics, who see in Brexit a 
convenient, if largely imaginary, validation of their own views... 

The Brexit vote was not for smaller government. (And if you doubt that, try separating the 
grey-haired, working-class, disgruntled English voters who were its engine-room from their 
state pensions, healthcare and winter fuel subsidies.) 

But the British verdict was, as Mr Trump’s populist pitch is, two fingers to the political 
establishment — and to the business, media and academic establishments, too. 

                                                           
6  J.A., “Mr. Brexit - Donald Trump Finds Hope in British Eurosceptisism,” The Economist, Aug. 21, 2016. 

Found at https://www.economist.com/blogs/democracyinamerica/2016/08/mr-brexit (last visited 
Dec. 31, 2017). 
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Like Trumpism, the British vote was a demand for a simplistic notion of national 
sovereignty, in which international accommodation is weakness and isolation brings strength. 

Like Trumpism, it was a plea from voters left behind by economic change and resentful of 
social change to turn back the clock. It was, as Trumpism is, in particular a vote against 
immigration, reviled symbol of the establishment, internationalism and change...”7 

The August 2016 Economist article concludes, “Until the late stages of the EU 
referendum campaign, the polls suggested there would be no Brexit. Mr. Brexit must 
hope to find a parallel in that, too: currently trailing Hillary Clinton by seven 
percentage points, he needs a big surge. It seems unlikely. Yet, notwithstanding the 
caveats above, there is enough similarity between the British and American moods to 
suggest it could happen.”8   

Foreshadowing indeed – again, that was written in August of 2016.  And, as they 
say, “the rest is history” – we know what happened on November 8th, one year ago 
today. 

Even on Election Day, Trump’s victory came as a total surprise to most serious 
people. (Incidentally, nobody was more surprised than Donald Trump himself.  He 
and his staff had done virtually zero planning for how to transition from being a 
candidate to being the President-elect.). Like most others, personally I thought from 
the beginning that his candidacy was just a stunt, and that surely he would flame out 
quickly once people saw what a truly ludicrous person he is. I never remotely thought 
that he would be able to survive past the early months, much less make a serious bid 
for the nomination of the Republican Party to oppose the likely Democratic 
nominee, Hillary Clinton. I hate to admit this, but in the spring semester of 2016, 
with great assurance I told the 25 or so international students (including a number of 
Europeans) in my American Constitutional Law class that Donald Trump would 
never be elected – that I firmly believed Americans were smart enough not to elect 
him – while jokingly adding that I might be looking to emigrate to one of their 
countries if Donald Trump was elected. I had one Italian student in my class who just 
smiled and nodded – speaking to him after class he said, with great wisdom, “you 

                                                           
7 Id. 
8 Id. 
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might be surprised, it could happen” (as it had happened, of course, in his own 
country with Berlusconi). Well, to say the least, I certainly had to eat my words. 

Once he secured the Republican Party nomination in July of 2016, only one bad 
day remained between Donald Trump and the Presidency of the United States.   
Election Day was November 8, 2016, and it turned out to be a bad day indeed.  
There were ominous events in the weeks leading up to the election, not least when 
the Director of the FBI, James Comey, released a public statement just eleven days 
before election that the FBI was reopening its investigation into Hillary Clinton’s 
possible mishandling of confidential information while she was Secretary of State. 
Also, the sheer incompetence of the Clinton campaign in failing to visit key states 
(such as Michigan, Wisconsin and Pennsylvania) in the weeks and months before the 
election; Hillary Clinton’s own aloof personality; possible misogyny among white 
males; and the cumulative effect of Republicans’ decades-long efforts to 
disenfranchise certain voters who typically vote Democrat (poor, black, Hispanic) 
through tactics such as stringent Voter ID laws, reducing the number of polling 
places, preventing easy registration, gerrymandering, intimidation, and on and on. 

Last, and certainly not least: We cannot discount the role that Russia played in the 
election of Donald J Trump.  We now have information about Russian interference 
online, meetings with Trump’s associates, etc., etc. Who knows what will be 
uncovered next? 

Incidentally, regarding BREXIT, just like in the U.S., nobody knows exactly how 
deeply the Russians have been engaging in this same espionage in the UK and 
Europe more broadly. Just in the last month we’ve learned, for example, that people 
such as British businessman Arron Banks, who bankrolled the BREXIT “Leave” 
vote to the tune of 9 million pounds, the largest in British political history according 
to The Guardian, may have suspicious Russian ties. Moreover, Parliament is asking 
Facebook, Twitter and other internet companies for information about Russian 
efforts to use social media to influence the British vote to leave the European Union, 
expanding on several parallel American congressional investigations around the 
election of President Trump. How deep and how broadly do the Russians efforts to 
disrupt go? This is an open, serious question. 
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In any event, those circumstances of the 2016 Presidential campaign, together 
with the curious way in which the United States Constitution mandates how the 
President shall be elected – through the counting of “electoral” votes in each state, 
rather than the overall popular vote – came together in a sort of “Perfect Storm” 
where the unthinkable happened, and Trump won a majority of the electoral votes, 
despite receiving 3 million fewer votes than Hillary Clinton nationwide. 

Nine months into Trump’s presidency, some cracks are showing. First, he has 
historically-low approval ratings of 36% (it is amazing to me that even as many as 
one-third of the people do approve); and second, more and more criticism is 
emerging not only from Democrats, but also from Republicans. Some of his 
campaign associates have now been indicted by the special prosecutor appointed by 
the FBI to investigate whether Trump campaign colluded with Russia during the 
campaign. 

As the Washington Post reported recently, other prominent politicians have become 
more critical.  For example, former President George W. Bush said: “[In the current 
environment] of conspiracy theories and outright fabrication … nationalism been 
distorted into nativism...  We’ve seen our discourse degraded by casual cruelty… 
Bullying and prejudice in our public life sets a national tone and provides permission 
for cruelty and bigotry. The only way to pass along civic values is to first live up to 
them…. Today bigotry seems emboldened; Bigotry or white supremacy in any form 
is blasphemy against the American creed.”9 The Post article continues:  

“[Hours later, former President Barack] Obama also made a veiled critique of Trump, 
calling on Democrats to “send a message to the world that we are rejecting a politics of 
division, we are rejecting a politics of fear.” Obama said that “some of the politics we see 
now we thought we put to bed. That’s folks looking 50 years back. It’s the 21st century, not 
the 19th century.” 

                                                           
9  David Nakamura, “George W. Bush Comes Out of Retirement to Deliver a Veiled Rebuke of Trump,” 

The Washington Post, Oct. 19, 2017.  Found at https://www.washingtonpost.com/politics/george-w-
bush-comes-out-of-retirement-to-deliver-a-veiled-rebuke-of-trump/2017/10/19/3b7881ea-b4ec-11e7-
be94-fabb0f1e9ffb_story.html?utm_term=.bc019b3ad38b (last visited Dec. 31, 2017). 
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[The fact t]hat Trump’s two most recent predecessors felt liberated, or perhaps compelled, to 
reenter the political arena in a manner that offered an implicit criticism of him is virtually 
unprecedented in modern politics, historians say”.10 

And it’s not just the former presidents who are sounding the alarm. U.S. senators 
from the President’s own party are getting more critical. Republican Sen. John 
McCain, while receiving the National Constitution Centre’s Liberty Medal, lambasted 
“half-baked, spurious nationalism [which itself is] ‘unpatriotic.”11 Senator Jeff Flake 
said, “We must stop pretending that the degradation of our politics and the conduct 
of some in our executive branch are normal. They are not normal. Reckless, 
outrageous and undignified behaviour has become excused and countenanced as 
telling it like it is when it is actually just reckless, outrageous and undignified. And 
when such behaviour emanates from the top of our government, it is something else. 
It is dangerous to a democracy.”12 And finally, Republican Senator Bob Corker called 
Trump “utterly untruthful" commander in chief who is "debasing" the United States, 
and stating, “You would think he would try to focus on things where there wasn't a 
witness, but the whole world is a witness to his untruths.”13 

It is encouraging that three prominent Republicans are speaking out so forcefully, 
but the problem is that none of the three are running for reelection. The point is that 
Republicans who are running for reelection are not speaking out, because they don’t 
want to alienate (and lose the votes of) Trump’s hard-right political base (which still 
seems to be about 30% of all voters – unbelievably, even after we’ve seen how utterly 
incompetent the man is).  

In short, there is no question that Trump’s presidency has been incredibly 
damaging to the U.S. and its relationships with its friends around the world.  Those 
of us who have great concern for this fact can only ask our friends for patience – this 
too shall pass.  

                                                           
10 Id. 
11 Id. 
12  Sheryl Gay Stolberg, „Jeff Flake, a Fierce Trump Critic, Will Not Seek Reelection,“ The New York Times, 

Oct. 24, 2017. Found at https://www.nytimes.com/2017/10/24/us/politics/jeff-flake-arizona.html 
(last visited Dec. 31, 2017). 

13  Veronica Stracqualursi and Mary Bruce, “Trump an ‘Utterly Untruthful’ President Whos’s ‘Debasing’ the 
U.S., GOP Sen. Bob Corker Says,” ABC News, Oct. 24, 2017. Found at http://abcnews.go.com/Politics 
/republican-sen-bob-corker-trump-leave-professionals/story?id=50675996 (last visited Dec. 31, 2017). 
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VII. Conclusion 

In conclusion, the challenges and uncertainties of BREXIT and of the Trump 
Presidency illustrate that we certainly are living in “interesting times.” For those of us 
concerned about what is yet to come, I’ll paraphrase a quote from the iconic 
American Civil Rights leader of the mid-twentieth century, Rev. Dr. Martin Luther 
King, Jr., and say “The Arc of history is long, but it bends toward Justice, and 
Progress.” Thank you. 
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I. Abstract 

EU law making involves areas as diverse as banking regulation, agriculture, the 
environment, consumer protection and employment rights. With the UK’s proposed 
withdrawal from the EU, these powers will be repatriated to the UK. The UK today 
differs from the UK which joined the European Economic Community in 1973, so 
the question arises as to where in the UK will powers be repatriated? The corollary to 
that question is; what is the UK today?  

Emerging from the political debate on post-Brexit repatriation of competences 
from the EU is a tension; between the UK Government’s unitary-state position and 
the effect and spirit of the respective devolution settlements in each of the Nations. 
From a legal perspective these very settlements contain within them a continuing 
conundrum, which the UK Government is attempting to side-line. The conundrum is 
that these settlements were built upon the UK’s continuing membership of the EU. 
The settlements give effect to the supremacy of EU law, by specific provisions 
prohibiting the devolved parliaments and assemblies (in Scotland, Wales and 
Northern Ireland) from legislating contrary to EU law. The terms of the settlements 
reveal not a one-to-one relationship between the UK Government and the devolved 
governments, but a three-sided relationship, in which many key powers and 
competences are exercised not in Westminster, nor in Edinburgh, Cardiff and 
Belfast, but by the EU. 

Alongside that conundrum is another. A common feature of all the devolved 
settlements, and subsequent amendments, is that significant policy competences are 
transferred to the devolved parliaments and assemblies. This paper suggests that 
Brexit will remove some of the foundations of these devolution settlements and 
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effectively return the UK to a unitary state, with uncertain and potentially 
destabilising constitutional consequences. 

This paper explores constitutional arrangements within the United Kingdom. It 
considers the competencies of the legislatures within the UK; the Bill before the UK 
Parliament for exiting the European Union and provides a commentary on the Brexit 
negotiation process in relation to the legislatures within the UK. The position 
explored is that at the end of December 2017. 

II. Brexit poses constitutional challenges to the devolved settlements 

Brexit presents fundamental constitutional challenges to the United Kingdom as a 
whole. In the absence of changes to the devolution settlements, responsibility for 
policy areas that are already devolved, but are in practice exercised largely at EU level 
(notably agriculture, fisheries and the environment), should fall automatically to the 
devolved jurisdictions at the moment of Brexit. However, is this assumption 
sustainable in light of the UK Government’s apparent approach in its proposed 
enabling legislation: the European Union (Withdrawal) Bill? 

During the Cameron administration’s attempts to renegotiate the terms of the 
UK’s membership in advance of the referendum, resulting in European Council 
Decision 2016/C 69 I/01 of 18-19 February 2016, the UK Government made it clear 
that relations with the EU are a ‘reserved’ matter and as such under its exclusive 
jurisdiction. However, there is substantial overlap between areas that have a high 
level of EU competence and those that come under the remit of devolved policy. 
Therefore, one critical question is: where this overlap exists, to which authority 
should EU powers be repatriated after Brexit? A similar, but separate, question is; to 
where will the more clearly defined competences in the EU Treaties be repatriated? 
Should it be to the UK central government to ‘hand-out’ as it see fit, or directly to 
the devolved governments and administrations, where many of those competences 
currently reside under the devolution settlements?  

These challenges are compounded by the current political climate. In Northern 
Ireland, the failure to form a power-sharing Executive, the fact that no nationalist 
MPs have taken up their seats in the new Parliament at Westminster, and the 
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Conservative Party/Democratic Unionist Party agreement, could lead to increased 
instability and the erosion of cross-community support.  

In Scotland, although the immediate prospect of another independence 
referendum has receded, relations between the Scottish and UK Governments are 
highly strained. Against this backdrop, the Welsh Government, which is seeking 
recognition of Wales’ particular needs within a whole-UK Brexit deal, fears the 
interests of Wales will be overlooked. 

The establishment in 1998–99 of the devolved institutions and governments in 
Scotland, Wales and Northern Ireland transformed the UK’s political and 
constitutional landscape. Constitutionally the UK has changed beyond recognition 
since it joined the European Economic Community in 1973. Furthermore, the very 
devolution settlements themselves were built upon the assumption of continued UK 
membership of the EU. Brexit will remove this and along with it one of the key 
foundations of the devolution settlements, with potentially destabilising 
consequences. This is reflected none more so in the tensions between the UK 
Government’s position on repatriation of competences, the referendum result and 
subsequent stances of the devolved parliaments and assemblies in relation to 
repatriation. All of these threads are compounded by the fact that the devolution 
settlements were complex. Each settlement was designed differently and each has 
evolved differently in the subsequent twenty years. 

Added to this political and constitutional complexity was the divisive nature of 
the Brexit referendum itself. In the referendum of 23 June 2016 the United Kingdom 
voted ‘to leave the European Union’. However, two of the four nations of the United 
Kingdom voted to remain in the European Union and two voted to leave the 
European Union. Scotland voted to remain by 62% to 38% on a turnout of 67%; 
Northern Ireland voted to remain by 56% to 44%, on a turnout of 63%. Whereas, 
England voted to leave by 53% to 47%, on a turnout of 73% and Wales voted to 
leave by 52.5% to 47.5%, on a turnout of 72%. With the prospect of a ‘hard-Brexit’ 
being driven by the central UK Government the complexities of the role of the 
devolved governments, administrations and legislatures are in a state of flux, 
furthering tensions over the perception of the UK as a unitary or devolved state. The 
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process of withdrawing will also place demands on the UK constitution which will 
need resolving.  

Upon her appointment as Prime Minister in July 2016, Rt Hon Theresa May MP 
set out “the Government’s commitment to fully engaging with the [devolved 
governments] in the forthcoming negotiations about the UK’s exit from the 
European Union”.1 This commitment was restated in the Prime Minister’s January 
2017 Lancaster House speech, when she committed to “working with the 
administrations in Scotland, Wales and Northern Ireland to deliver a Brexit that 
works for the whole of the United Kingdom”2. She went on to say that ‘I should 
equally be clear that no decisions currently taken by the devolved administrations will 
be removed from them’ and ‘the principle of Parliamentary Sovereignty is the basis of 
our unwritten constitutional settlement. We have only a recent history of devolved 
governance – though it has rapidly embedded itself’. Yet, the detailed content of the 
European Union (Withdrawal) Bill suggests a ‘top down’ approach in which the UK 
Government perceives the UK as a unitary state, rather than one in which 
competences have been permanently devolved and entrenched within each Nation 
and overlooks assurances by the UK Government that it would not legislate in 
defined areas without the consent of the devolved parliaments and assemblies.   

III. A ruling on the scope of legislative consent 

The opportunity to resolve some of these tension fell to the UK Supreme Court 
in R (on the application of Miller and Dos Santos) v Secretary of State for Exiting the 
European Union [2017] UKSC 53. But the Court shrunk from that task. In Miller, the 
UK Supreme Court unanimously ruled that UK Ministers are not legally compelled 
to consult the devolved legislatures before triggering Article 50. 

Counsel to the devolved Nations submitted that the Sewel Conventions required 
the consent of the devolved legislature as a pre-condition of Westminster legislating 
on EU  matters (which would include repatriation of competences now devolved) 

                                                           
1  Government press release, Prime Minister to visit Scotland and underline commitment to “preserving 

this special union”, 15 July 2016: https://www.gov.uk/government/news/prime-minister-to-visit-
scotland-and-underline-commitment-to-preserving-this-special-union [accessed .........]. 

2  Full text available at https://www.gov.uk/government/speeches/the-governments-negotiating-
objectives -for-exiting-the-eu-pm-speech. 

3  Full judgment available here https://www.supremecourt.uk/cases/docs/uksc-2016-0196-judgment.pdf. 

https://www.gov.uk/government/speeches/the-governments-negotiating-objectives
https://www.gov.uk/government/speeches/the-governments-negotiating-objectives
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including triggering the Article 50 TEU Brexit notice. The Curt rejected that 
submission. Instead it ruled that the Convention was not justiciable, even though it is 
now included in primary constitutional legislation. Section 2 of the Scotland Act 
2016, amends the Scotland Act 1998, and "recognises" that "the Parliament of the 
United Kingdom will not normally legislate with regard to devolved matters without 
the consent of the Scottish Parliament".4  

However, the Court left open whether the enactment of the European Union 
(Withdrawal) Bill would require consent of the devolved parliaments.5 Leaving open 
the question of whether enactment of some of the final terms of European Union 
(Withdrawal) Bill might be another exception to the non-justiciability of primary 
legislations6.  

Another aspect of the judgment was that whilst the judgment stressed respect of 
the democratic-will expressed in the referendum result to bring back sovereignty to 
Westminster. However, with a neat piece of judicial parking, it overlooked the 
democratic-will in two of the devolved Nations and whether competences currently 
residing in the EU should be repatriated to the central UK Government at 
Westminster, even when the competences have become devolved matter held 
exclusively in the devolved Nations and not by the UK Government. 

IV. Background: An evolving UK: To whom and when 

The UK’s membership (of the then EEC) from 1 January 1973 resulted in 
significant legal and constitutional changes for the UK. At that time the UK had 
three distinct legal systems, the system in Scotland, the system in Northern Ireland 
and the system in England and Wales but it was constitutionally still a unitary state, 
with only one parliament, the UK Parliament at Westminster. Power to create 
legislation resided with the UK Parliament at Westminster (situated in the Palace of 
Westminster). That parliament legislated across all three legal jurisdictions and had 
sovereignty within each of those legal systems.  

                                                           
4  Scotland Act 2016 s. 2; Scotland Act 1998 s. 28(8) 
5  Miller [2017] UKSC 5 at [140] the Court observed “….devolved legislatures have passed legislative consent motions 

not only when the UK Parliament has legislated on matters which fall within the legislative competence of a devolved 
legislature, but also when the UK Parliament has enacted provisions that directly alter the legislative competence of a 
devolved legislature or amend the executive competence of devolved administrations.". 

6  It remains to be seen whether a declaration of incompatibility with the ECHR will be sought. 
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The constitutional arrangements within the UK changed significantly in 1998. No 
longer could it be described simply as a unitary state. New legislatures (a parliament 
and assemblies) were created in Scotland, Northern Ireland and Wales. The UK 
Parliament devolved law making powers to these new legislatures whilst retaining 
supremacy over certain matters, for example international affairs and regulation of 
space. The matters retained to the UK Parliament are known as reserved matters, 
those devolved as devolved matters. 

This change and transfer of power back to the Nations reflected the history of 
the UK. The UK had emerged from Unions between Nations. The creation of new 
legislatures with absolute competency in devolved matters represented a transfer of 
power back to the Nations. It also reflected the political climate in the UK at that 
time (where the labour party dominated politics in three of the four Nations).  

The devolution of law making powers to these new legislatures was underpinned 
and supported by the UK’s membership of the EU. Membership of the EU means 
that the UK accepted EU-wide standard-setting and laws. These covered many areas, 
for example banking regulation, agriculture, the environment, consumer protection, 
equality and employment rights. Many UK citizens’ rights also stem directly from EU 
laws. The new legislatures (at Holyrood, Cardiff and Stormont) can only create laws 
in relation to matters over which they have exclusive competence (devolved matters) 
that are consistent and compliant with EU law. If they are not consistent, they are 
automatically void and unenforceable and a court can strike them down. Their 
positon therefore differs from that of the UK Parliament where a law that is not 
consistent with EU law can be challenged but is not automatically void and 
unenforceable.  

Until 1998 the UK had one legislature (the UK Parliament) which responded to 
EU rules and laws. Since that date legislatures in the Nations (Holyrood, Cardiff, 
Stormont and the UK Parliament) have been created. In each case a different 
framework was used, thus each legislature has slightly differing settlements of 
devolved and reserved matters. As a result of these different frameworks, each of the 
legislatures may, depending on the area under discussion, be involved in 
implementing EU law. The picture in relation to implementation of EU law within 
the UK is now much more complex than it was pre-1998.  
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With the UK’s withdrawal from the EU, powers which had been ceded to the EU 
in 1973 will be repatriated to the UK. Two issues arise. Firstly, in reality, how much 
flexibility will the UK will have to set its own laws after withdrawal? Much will 
depend on the final terms negotiated, the EU (Withdrawal) Bill and terms of UK’s 
existing and future international agreements. Secondly, to whom will control return? 
To the UK Parliament or to all the legislatures within the UK that have law making 
powers in relation to matters covered by EU law? To the UK Parliament at 
Westminster solely? Or where EU law touches upon devolved matters to Holyrood, 
Cardiff, Stormont and the UK Parliament?  

During the EU referendum campaign, much was made of the UK “taking back 
control” of law-making powers from Brussels, and the issue certainly resonated with 
many Brexit voters. However, the question of the 1998 devolution settlements were 
not much raised or discussed, particularly in England. Brexit will remove one of the 
foundation stones of the 1998 devolution settlements, that laws in relation to 
devolved matters must be complaint with EU law to be valid. If powers return solely 
to the UK Parliament, and the powers devolved under the 1998 settlements are 
ignored by all sides in the negotiations, there could be potentially destabilising 
consequences within the UK and more widely.  

The position is therefore complex and opaque. To whom law making powers will 
and should return to is not being openly discussed and receives little coverage when 
the negotiating discussions are reported. The UK Government position appears to be 
that power should return to the UK Government. This does not include the 
democratically elected governments now established in Scotland, Wales or Northern 
Ireland7.  

Added to this complexity is the referendum result itself. The referendum was an 
advisory one and the question on the ballot paper was unclear in that many citizens 
had no clear definition of what they were voting to leave. Many English voters 
thought they were voting for ending an EU institutional social (democratic) 
legitimacy deficit. Some voted leave but did not think this included the common 
market or EURATOM. Some voters in the Nations with devolved legislative powers 
feared it meant diluting the devolution settlements. Others thought it would result in 

                                                           
7  The Northern Ireland Executive collapsed on 16 January 2017 and negotiations are ongoing. 
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more powers being acquired by the devolved legislatures and an ability to reflect the 
needs of each Nation more directly. Added to these complexities is the division 
between the Nations who voted to leave the EU and those who did not.     

V. A United Kingdom 

Images associated with the UK tend to be focused on traditions and culture. 
Many non-UK residents associate particular images with the UK, for example red 
busses, red telephone boxes, the Houses of Parliament at Westminster, Big Ben 
(actually the Queen Elizabeth tower), Buckingham Palace, Windsor Castle, 
Westminster Cathedral, the changing of the guard, Tower of London and St. Paul’s 
Cathedral. All of these are in fact based in or around London. England can be 
mistaken for being synonymous with the UK. The UK has a much wider and very 
diverse history. 

The United Kingdom (UK) to, stems from a number of Unions between England 
and the other Nations, Wales, Scotland and Northern Ireland. Hence the term 
‘United’ Kingdom. The unification was not always by choice. Each of the Nations 
was a nation in its own right (and recognised as such), some were invaded and 
colonised whilst others joined as a result of economic catastrophe. Each Nation has a 
rich political and cultural history involving both international trade and diplomacy. 
Despite political union and attempts to eradicate aspects of their culture the Nations, 
throughout the centuries, have retained separate identities. All four Nations have 
been governed by a government based in Westminster and one legislature (also based 
in Westminster)8.  

On the international stage the separate identities of the Nations has always been 
recognised, for example, the Nations compete in a number of international 
competitions in their own right, including the rugby and football world cups, the 
commonwealth games and each is recognised as a separate county by bodies such as 
the International Organization for Standardisation (the ISO Council reports to the 
General Assembly). The national language of one nation is the oldest living language 
in Europe.  

                                                           
8  Union with Wales mid-1540s , Union with Scotland 1707, Union with Ireland in 1805 and the separation 

and creation of Northern Ireland by the Government of Ireland Act 1920. 
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Whilst events within the UK itself led to one Nation being predominant, the 
balance changed in 1998 with the devolution of powers back to newly created 
legislatures and administrations in Scotland, Northern Ireland and Wales. This 
process of devolution was followed by a further process within the UK Parliament by 
which only English MPs would vote on purely English matters9. Some see this as the 
creation of a parliament within a parliament.  

VI. The UK Nations and devolution settlements 

The remainder of this paper considers the positions of England, Scotland and 
Wales. Northern Ireland holds a unique position. It is the only Nation in the UK to 
have a land border with another EU country and the history of its process of 
devolution and settlement reflect and recognise its unique history.   

Devolution was designed differently in each Nation. As a result, the devolution of 
legislative powers is often seen as being an ‘asymmetric devolution’. To further 
complicate matters devolution was regarded as a process and not a one off event, 
further powers have been devolved and changes in law making powers have also 
taken place. The glue throughout the process of devolution and the common thread 
holding the various settlements together has been the EU principles of subsidiarity, 
acquired because all Nations are part of the EU. The Brexit process impacts directly 
upon this yet not all Nations voted in favour of Brexit.  

VII. The devolution settlements 

Within the UK’s, largely unwritten, constitution the Westminster Parliament is 
sovereign. However, under the devolution settlements, certain powers are exercised 
exclusively by the devolved administrations and their respective legislatures. 

The way in which these powers have been devolved has evolved over time. The 
primary model today is the ‘reserved powers’ model. Under section 29 of the 
Scotland Act 1998, the Scottish Parliament may not legislate on the ‘reserved matters’ 
which are defined in Schedule 5. The presumption, therefore, is that the Scottish 
Parliament may legislate on any matter that is not explicitly reserved to Westminster. 

                                                           
9  The House of Commons approved Standing Order changes that gave effect to the Government’s plans 

to introduce 'English votes for English laws' (EVEL) took place on 22 October 2015. 
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In contrast, the Government of Wales Act 1998 devolved specific (and more 
limited) powers to the National Assembly for Wales: the presumption was that all 
powers not explicitly devolved remained with the UK Parliament. Only after the Silk 
Commission’s10 second report in 2014, implemented by means of the Wales Act 
2017, did Wales follow Scotland in moving to a ‘reserved powers’ model. 

VIII. The Scottish settlement: Holyrood 

Scotland is one of ‘the most powerful devolved parliaments in the world’11. The 
powers of the Scottish Parliament in relation to law-making have been extended on a 
number of occasions. The last being a direct result of commitments given by the UK 
Government in the independence referendum as they campaigned ‘Let’s stay 
together’12 .  

The Scotland Act 1998 (passed by the UK Parliament and regarded as a 
constitutional statue and therefore part of the UK’s constitutional framework) 
created a Scottish Parliament with powers to make laws on a range of issues. 
Schedule 5 of the Scotland Act 1998 outlines matters that are reserved to the UK 
Parliament. If a matter is not reserved in Schedule 5 it is devolved to the Scottish 
Parliament and the Scottish Parliament has competence. 

The Scotland Act 2012 transferred further powers to the Scottish Parliament and 
to Scottish Government Ministers. This Act formally changed the name of the 
‘Scottish Executive’ to the ‘Scottish Government’ and transferred some significant 
financial powers. It also gave Scottish Government Ministers powers relating to the 
misuse of drugs, the drink-drive limit, the national speed limit and the administration 
of elections to the Scottish Parliament.13  

Following the referendum on Scottish independence on 18 September 2014 
further powers devolved to the Scottish Parliament in areas such as taxation, welfare 

                                                           
10  The Commission on Devolution in Wales, established in 2011 to review the financial and constitutional 

arrangements in Wales, and chaired by Sir Paul Silk. See Commission on Devolution in Wales (2017): 
http://webarchive.nationalarchives.gov.uk/20140605075122/http://commissionondevolutioninwales. 
independent.gov.uk/ and https://www.telegraph.co.uk/news/uknews/scotland/11361518/Scotland-
Bill-what-you-need-to-know.html. 

11  This has become a common phrase see http://www.bbc.co.uk/news/uk-scotland-scotland-politics-
36300885. 

12  The result "No" to Scottish independence 2,001,926 votes. "Yes" to independence 1,617,989 votes. 
13  You can vote in a Scottish lection at 16. In a UK parliament election at 18. 



79 
 

and elections. These followed the commitments made by the UK Government when 
supporting the campaign to ‘say no’ to Scottish independence. The Scotland Act 
2016 contains these powers. 

As a result matters now reserved to the UK Parliament include Broadcasting, the 
Constitution, Immigration, Defence & Security, Social security, Employment, 
Economic and monetary policy, including the currency and interest rates, Energy 
(excluding the promotion of renewable energy generation and energy efficiency), 
Telecommunications, aspects of trade and industry and Foreign policy.14 

Under part 2A the Scottish Parliament and Government are now a permanent 
feature of the UK’s constitution.15 Section 63A states: 

(1) The Scottish Parliament and the Scottish Government are a permanent part of 
the United Kingdom's constitutional arrangements.  

(2) The purpose of this section is, with due regard to the other provisions of this 
Act, to signify the commitment of the Parliament and Government of the United 
Kingdom to the Scottish Parliament and the Scottish Government.  

(3) In view of that commitment it is declared that the Scottish Parliament and the 
Scottish Government are not to be abolished except on the basis of a decision of the 
people of Scotland voting in a referendum 

When creating law the Parliament can only do so on matters within its legislative 
competence set out in section 29 of the 1998 Scotland Act16. The concept of 
‘legislative competence’ is an important factor in the law making process of the 
Scottish Parliament. The Scottish Parliament can only make laws that are within its 
legislative competence. Any law that is made without legislative competence is void 
(and therefore has no legal effect). In effect legislative competence means that the 
Scottish Parliament cannot legislate in relation to the ‘reserved matters’, it can only 
legislate for Scotland, it must follow certain procedures and any legislation must be 
compatible with the European Convention on Human Rights (ECHR) and with EU 
law. The concept of legislative competence is important as the legislative competence 
of any Bill must be assessed before it is introduced, and also provides an opportunity 
for it to be challenged after a Bill is passed but before it can become law.   

                                                           
14 For a full list see Schedule 5 at http://www.legislation.gov.uk/ukpga/1998/46/schedule/5. 
15 http://www.legislation.gov.uk/ukpga/1998/46/part/2A. 
16 http://www.legislation.gov.uk/ukpga/1998/46/section/29. 
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In relation to Scottish Government Ministers Section 57(1)17 of the 1998 
Scotland Act notes: Despite the transfer to the Scottish Ministers by virtue of section 
53 of functions in relation to observing and implementing obligations under EU law, 
any function of a Minister of the Crown in relation to any matter shall continue to be 
exercisable by him as regards Scotland for the purposes specified in section 2(2) of 
the European Communities Act 1972. 

IX. The Welsh settlement: Cardiff 

The devolution settlement in relation to Wales is complex. Devolution in Wales 
has been regarded as a process and not an event. The Government of Wales Act 
1998 established the National Assembly of Wales18 as a corporate body with the 
executive (the government) and legislature (the Assembly itself) operating as one. The 
Act transferred powers to make secondary legislation (but only when authorised by 
the UK Parliament). This initial devolution settlement was a very different settlement 
from that in Scotland. The powers devolved were limited and broadly equivalent to 
those which has previously been held by the Secretary of State for Wales19.  

The single corporate body proved to be complex and problematic in its 
operation. In 2002 the Welsh Assembly agreed a resolution to separate the executive 
and legislative as much as possible within the framework of the 1998 Act.  

A number of subsequent reviews of the operation of the legislative and executive 
functions led to the Government of Wales Act 2006 (The Act). The Act gave the 
Welsh Assembly powers to make laws for Wales in defined areas. This was done 
through Legislative Competence Orders approved by the Welsh Assembly and both 
houses of the UK Parliament, or through framework powers conferred directly on 
the Welsh Assembly through sections included in Acts of the UK Parliament. This 
presented a much more complex system of law making than that followed by the 
Scottish Parliament. However, the Act also made provision for the National 
Assembly to gain all of the powers in the devolved areas, without the need for the 
UK Parliament’s approval, through a ‘Yes’ vote in a referendum. That referendum 

                                                           
17  http://www.legislation.gov.uk/ukpga/1998/46/section/57. 
18 Cynulliad Cenedlaethol Cymru and commonly referred to as the Welsh Assembly. 
19 A UK Government position. 
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took place on 3 March 201120. In effect the Act therefore established a newly 
constituted National Welsh Assembly as the legislature and a separate executive 
(government). 

Following further reviews the Government of Wales Act 2014 was passed. This 
delegated further powers, including powers to raise certain taxes, placing the Welsh 
Assembly on a more equal footing with the Scottish Parliament. Schedule 7 of the 
Wales Act 200621 sets out the matters over which the Welsh Assembly has 
competence to make law. The areas include: agriculture, fisheries, forestry and rural 
development, ancient monuments and historic buildings, Culture, economic 
development, education and training, environment, fire and rescue services and 
promotion of fire safety, food, health and health services, highways and transport, 
housing, local government, public administration, social welfare, sport and recreation, 
tourism, town and country planning, water and flood defence, the Welsh language 
and the National Assembly. 

Under Part A1 of the Government of Wales Act 2006 the Welsh Assembly has 
become a fixed part of the UK’s constitution22. Section A1 states: 

(1) The Assembly established by Part 1 and the Welsh Government established 
by Part 2 are a permanent part of the United Kingdom's constitutional arrangements. 

(2) The purpose of this section is, with due regard to the other provisions of this 
Act, to signify the commitment of the Parliament and Government of the United 
Kingdom to the Assembly and the Welsh Government.  

(3) In view of that commitment it is declared that the Assembly and the Welsh 
Government are not to be abolished except on the basis of a decision of the people 
of Wales voting in a referendum23.  

However the Welsh Assembly can only make law in relation to matters 
specifically listed in Schedule 7. Section 94 of the Government of Wales Act 2006 
sets out the legislative competence of the Assembly24. Any Assembly measure which 

                                                           
20  When the Welsh electorate voted in favour of further powers to the National Assembly by a margin of 

two to one. 
21 http://www.legislation.gov.uk/ukpga/2006/32/schedule/7. 
22 http://www.legislation.gov.uk/ukpga/2006/32/part/A1. 
23 http://www.legislation.gov.uk/ukpga/2006/32/part/A1. 
24 http://www.legislation.gov.uk/ukpga/2006/32/section/94. 
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does not comply with EU law is outside its competence and void. Section 50(1)25 
notes that: The power to designate a Minister of the Crown or government 
department under section 2(2) of the European Communities Act 1972 (c. 68) may 
be exercised to designate the Welsh Ministers. 

X. The view from Westminster 

Before considering the effect of the EU (Withdrawal) Bill on devolved 
competences, it is necessary to first consider the position post ante. As noted above 
the division of competences between the UK Parliament and the devolved 
legislatures is already set out in successive Acts of Parliament covering the devolution 
settlements. Thus a statutory framework exists, which could automatically apply at 
the date of Brexit, unless supervened by new legislation. If it did, in practise the result 
would be that any areas of exclusive EU competence that, in the respective 
devolution Acts, are not explicitly reserved to the Westminster Parliament as policy 
areas and competences will become devolved competences. Thus vesting in the 
governments of the devolved nations and not the UK Government the moment the 
UK ceases to be an EU Member State (23.00 on 29 March 2019, unless another date 
is set in the withdrawal agreement). Under such a model there is no need for an 
intermediate step: any EU competence that is a reserved Westminster policy area 
(such as certain security law) will revert to Westminster, while any EU competence 
that is a devolved policy area (such as agriculture, education and environment) will 
revert directly to the devolved legislatures. Controversially, the EU (Withdrawal) Bill, 
, which is the UK Government’s cornerstone to the required legislative enactments to 
effect withdrawal from the EU, seeks to amend the existing devolution settlements 
by ‘re-reserving’, initially at least, all powers to Westminster. That is not to say the Bill 
circumvents devolution issues engendered by Brexit.  Whilst clauses 10, 11 and 12 of 
the EU (Withdrawal) Bill purport to resolve post-Brexit devolution questions, both 
the Welsh and Scottish Governments have described these as a naked grab for power 
by central government and indicate outright opposition. Some of these tensions are 
driving the more than 400 amendments sought and have caused the second reading 
debate of the Bill (due for early October) to be delayed indefinitely. 

                                                           
25 http://www.legislation.gov.uk/ukpga/2006/32/section/59. 
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The overall aim of the EU Withdrawal Bill is to avoid a regulatory black hole after 
Brexit. Through use of Henry VIII mechanisms, the Bill creates wide-ranging powers 
for UK ministers to amend this huge body of ‘retained EU law’ to ensure it will be 
‘operable’ outside the EU and to reflect the terms of the Withdrawal Agreement. 
Whether that goes so far as to include bestowing powers on UK ministers to amend 
as well all legislation with EU content, such as the devolution Acts, remains to be 
seen. As drafted it appears to. 

Throughout this Bill reflects the UK Government’s approach to Brexit and an 
unstated assumption: the Westminster Parliament is sovereign and the UK remains a 
unitary state in which it holds all inherent powers and prerogative. This is particularly 
manifest in the terms of the European Union (Withdrawal) Bill.  

In the EU (Withdrawal) Bill the UK Government26 repatriates all EU powers and 
competences to itself at the exclusion of the devolved administrations. This is at odds 
with previous assurances made by the UK Government to the devolved Nations. 
What is more, those terms have exacerbated the already serious tensions between the 
UK and the devolved Governments over Brexit and creates an urgent need to reset 
intergovernmental relations.  

In essence, the Bill will take the UK out of the European Union (EU) while 
providing that all European law be imported into domestic law to avoid a regulatory 
black hole after Brexit. The UK Government’s belief that the UK remains primarily 
and politically a unitary rather than devolved state is found clause 11 and schedule 3 
of the Bill.  

Clause 11 of the Bill sets as a default position that all EU powers and 
competences return to directly Westminster and not to the devolved administration 
even where those devolved administrations have acquired related competences. In 
terms of constitutional continuance of the devolution of powers, clause 11 is the 
central point of contention. Clause 11 relates to compliance of the laws created by 
the legislatures in Holyrood and Cardiff. It states as follows: 
  

                                                           
26  which can be found in full at https://publications.parliament.uk/pa/bills/cbill/2017-2019/0005/18005. 

pdf. 
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11 Retaining EU restrictions in devolution legislation etc. 
(1) In section 29 of the Scotland Act 1998 (legislative competence of the 

Scottish Parliament)— 
(a) in subsection (2)(d) (no competence for Scottish Parliament to legislate 

incompatibly with EU law) for “with EU law” substitute “in breach of 20 
the restriction in subsection (4A)”, and 

(b) after subsection (4) insert— 
“(4A) Subject to subsections (4B) and (4C), an Act of the Scottish Parliament 

cannot modify, or confer power by subordinate legislation to modify, 
retained EU law. 

(4B) Subsection (4A) does not apply so far as the modification would, 
immediately before exit day, have been within the legislative competence 
of the Scottish Parliament. 

(4C) Subsection (4A) also does not apply so far as Her Majesty may by Order 
in Council provide.”” 

Clause 11(2) has a similar effect in Wales. The result is that all powers currently 
exercised at EU level will initially flow back to Westminster and not to the devolved 
administrations. By doing so, The Bill muddies the boundary between devolved and 
reserved (non-devolved) powers and competences. 

This alone has triggered a raft of proposed amendments Clause 1127. For 
example, Proposed amendments 10, 11, 14, 17 and 18 remove the restrictions placed 
on the Scottish and Welsh Ministers’ ability to amend directly applicable EU law 
incorporated into UK law, again bringing the powers into line with those being given 
to UK Ministers (which raise their own constitutional issues in relation to wide 
executive powers). 

In Edinburgh and Cardiff, there are serious concerns about the impact of the Bill 
on devolution and on the balance of power within the UK. The Scottish and Welsh 
Governments have announced that they oppose granting the bill devolved consent, 

                                                           
27  For example see the joint response by the Scottish and Welsh Governments to amendments at 

https://beta.gov.scot/publications/eu-withdrawal-bill-joint-letter-to-prime-minister/Proposed%20 
amendments%20to%20EU%20(Withdrawal)%20Bill.pdf?inline=true and letter at https://beta.gov. 
scot/publications/eu-withdrawal-bill-joint-letter-to-prime-minister/. 
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which Whitehall recognises should be sought under the Sewel Convention.28 The UK 
Government has now set up the Joint Ministerial Committee (EU Negotiations) - 
also known as JMC (EN) - which is a forum that brings together ministers from the 
UK and devolved governments to discuss the UK Brexit strategy29. 

The Whitehall view is that new frameworks will be required to coordinate policy 
currently held constant across the UK by EU law in areas such as environmental 
regulation, agricultural policy, state aid and aspects of justice and transport. These 
frameworks might be needed to prevent new barriers to economic activity within the 
UK, to ensure the UK can strike comprehensive trade deals, to comply with 
international obligations or to manage common resources such as fisheries. 

A long list of policy domains where EU and devolved powers intersect has been 
published. For Scotland there are 111 areas mentioned.30 But the extent to which 
new frameworks will be needed is unclear. 

Nevertheless, unless there are changes if the Bill is passed as it stands, it will result 
in a significant change to the constitutional position of the devolved governments 
and their administrations and will require amendments to the devolution settlements. 
Whereas, under the current devolved legislative settlements the devolved parliaments 
cannot pass legislation that is incompatible with EU law, clause 11 replaces this 
constraint with a new provision preventing them modifying the new category of 
‘retained EU law31’. 

If the EU (Withdrawal) Bill is passed without amendment the consequence is that 
all powers and competences currently exercised at EU level will initially flow back to 
Westminster, even though many of those competences have not been retained under 
the devolved settlements. There is further provision for some of these powers to be 
‘released’ to the devolved level, but at the discretion of UK ministers.32  

                                                           
28  see https://news.gov.scot/speeches-and-briefings/the-european-withdrawal-bill and  http://gov.wales 

/newsroom/firstminister/2017/170713-first-minister-responds-to-eu-withdrawal-bill/?lang=en. 
29  For more information on the response of the Welsh Government and Scottish Government see 

http://gov.wales/about/cabinet/cabinetstatements/2017/eunegotiations/?lang=en and https://beta. 
gov.scot/news/eu-withdrawal-bill/. 

30  https://beta.gov.scot/publications/eu-withdrawal-bill-letter-to-finance-and-constitution-committee/  
31  Set out in clauses 3,4 and 5 of the European Union (Withdrawal) Bill. 
32  para 36 of the Explanatory Notes relate to the European Union (Withdrawal) Bill as introduced in the 

House of Commons on 13 July 2017 (Bill 5) states - The Bill further provides a power to release areas 
from the limit on modifying retained EU law where it is agreed that a common approach established by 
EU law does not need to be maintained and can be changed. This power is exercisable by Order in 
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The explanatory notes to the Bill state: This is intended to be a transitional 
arrangement while decisions are taken on where common policy approaches are or 
are not needed.33 

One of the uncertainty quandaries is that as of the date of writing the terms of 
exiting the EU remain unknown. If the UK remains within some EU frameworks, 
the devolution question will be (largely) moot. The proposed transitional period, 
uncertain as to its scope, raises another level of complexity in relation to repatriation 
of competences. During the transition period do exclusive EU competences remain 
where they currently lie? That is with the EU institutions. The EU’s position is clear: 
they do.  

XI. How does this all work? 

The first complicating factor is that the three devolution settlements are framed 
in the context of the UK’s pre-existing EU membership, and reflect the supremacy of 
EU law: they reflect not a one-to-one relationship between the UK and devolved 
institutions, but a three-sided relationship, in which many key powers are exercised 
neither in Westminster, nor in Edinburgh, Cardiff and Belfast, but by the EU and its 
institution. A common feature of all the devolved settlements is that the devolved 
legislatures are prohibited by statute from legislating contrary to EU law, such as 
section 29(2) (d) Scotland Act 1998.  Thus the EU has, in effect, been the glue 
holding together the United Kingdom’s single market. It follows that the reservation 
or devolution of powers in areas such as agriculture, transport and environment 
which may have had less significance up until 23 June 2016, will become highly 
significant after Brexit34. 

                                                                                                                                     
Council and the Order must be approved by both Houses of Parliament and the relevant devolved 
legislature (i.e. the Scottish Parliament, the National Assembly for Wales, or the Northern Ireland 
Assembly). The UK Government hopes to rapidly identify, working closely with devolved 
administrations, areas that do not need a common framework and which could therefore be released 
from the transitional arrangement by this power. This process will be led by the First Secretary of State 
and supported by the relevant territorial Secretary of State and will begin immediately following the Bill’s 
introduction. 

33  para 34 of Explanatory Notes relate to the European Union (Withdrawal) Bill as introduced in the 
House of Commons on 13 July 2017 (Bill 5). 

34  The devolved governments differ in their approach and policies but, for example, Scotland does not 
allow fracking whilst the UK Government purses this. In Wales there is an opt out organ donation 
scheme, one is currently being consulted on in Scotland and one which the UK Government may now 
also adopt for England. 
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Against this backdrop, under EU law, the ‘principle of conferral’ means that the 
EU possesses only the competences conferred upon it by the treaties. Some of these 
competences are exclusive (such as the customs union, or the negotiation and 
conclusion of international trade agreements), so only the EU has the power to 
legislate, while others are shared between the EU and the Member States. In areas of 
shared competence (such as the environment, the regulation of the internal market, 
or agriculture) the EU may legislate, subject to the principles of subsidiarity and 
proportionality. 

The most substantial EU competences that are currently devolved within the UK 
are; agriculture, fisheries and the environment. The Scottish Parliament exercises full 
competence, whilst the National Assembly for Wales (and the Northern Ireland 
Assembly) exercises similar though less extensive competence in these areas.  

Four other important areas of EU competence that already devolved are; justice, 
education, health and regional policy. In relation to justice both Scotland and 
Northern Ireland have their own legal systems, which long predate the devolution 
settlements of 1998. Justice and home affairs is an area of EU competence that was 
currently devolved, particularly in the Scottish context. Wales is currently consulting 
on a separate legal jurisdiction35.   

A second area of devolved competence is education36. The EU’s competence in 
education is limited, and primary responsibility rests with the Member States. The EU 
does, though, sponsor programmes such as Erasmus+, which seeks to improve the 
employability of young people. The EU is also a major funder of research with UK 
higher education centres who have benefited substantially from the Horizon 2020 
programme, worth a total of €80 billion over seven years. 

A third area is health. Health37 is in part a shared competence at EU level, and the 
EU has legislated to set EU-wide standards for certain medical products (such as 
medicines) and services. This is supported by an EU regulatory and enforcement 
regime (notably the European Medicines Agency, which is currently located in 

                                                           
35  The Commission is chaired by the current Lord Chief Justice of England and Wales, Lord Thomas of 

Cwmgiedd, and is reviewing the justice system and policing in Wales. It builds on a previous 
consultation in 2012. See http://gov.wales/newsroom/firstminister/2017/170918-first-minister-
establishes-commission-on-justice-in-wales/?lang=en. 

36  Where there are already differences in areas such as student fees and grants. 
37 There is now a separate National Health Service system in each of the four Nations. 
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London and is to be relocated to Amsterdam). There are also reciprocal health rights, 
such as those exercised by citizens moving freely in both directions across the Irish 
land border, and these are reflected in the European Health Insurance Card (EHIC), 
which entitles EU citizens to access state-provided healthcare in other EU Member 
States. 

The final area is regional policy. Whilst the Chancellor of the Exchequer has 
undertaken to match any EU funding agreed prior to the point at which the UK 
leaves the EU, up until 2020, from central UK funds,38 whether that eventuates 
remains to be seen. 

XII. What next? 

A quick reading of the devolved settlements reveals that many of the powers that 
will be returned from the EU to the UK encompass matters covered under Schedule 
6 (as amended in 2016) of the Scotland Act (1998), Schedule 7 (as amended in 2017) 
of the Government of Wales Act (2006). However, how they will be returned is 
controversial. 

The UK Government’s stance on repatriation of powers and competences is 
evident in the EU (Withdrawal) Bill, which is in contradistinction to the detail and 
clarity regarding internal arrangements within the UK on “shared powers”. For 
example, schedule 5 of the Scotland Act 1998 reserves to Westminster the power to 
set fiscal, economic and monetary policy, including taxation rates, but this is qualified 
by Part 4A of the Act, as amended, which confers upon the Scottish Parliament the 
power to set specific ‘devolved taxes’. A key feature of such ‘shared competences’ in 
the UK system is that they are set out in minute detail in legislation enacted by the 
Westminster Parliament: while powers may overlap in complex ways, there is a 
statutory basis for determining whether any particular exercise of devolved 
competences is lawful.  

As already noted the Sewel Convention has been placed on a statutory footing in 
Scotland and Wales.39 Whilst in Miller the Supreme Court did not rule on the scope 

                                                           
38  HM Treasury and Department for Exiting the European Union, ‘Further certainty on EU funding for 

hundreds of British projects’ (3 October 2016): https://www.gov.uk/government/news/further-
certainty-on-eu-funding-for-hundreds-of-british-projects [accessed ...........]. 

39  Section 28(8) Scotland Act 1998 as amended and Wales Act 2017. 
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of the convention, or on whether it was engaged by UK legislation drawn to 
triggering of Article 50, it did rule that it had not become legally enforceable though 
its statutory conclusion.40 However, it is politically enforceable. Though, failure to 
respect it by the UK Government will not lead to sanction from the Courts, 
structures in place to deal with repatriations of competence do not amount to joint 
legislative decision-making and the bringing together of different legislatures and 
governments. The JMC is not a decision-making body and, given the continuing 
concerns expressed by the devolved governments, the question arises as to whether it 
has in fact been an effective tool for intergovernmental discussion enabling the 
devolved nations to effectively feed their policy concerns on competences. 

The EU (Withdrawal) Bill does not appear to echo the UK Government’s 
expectation in its White Paper: Legislating for the United Kingdom’s withdrawal 
from the European Union.41 Here the UK Government’s stated expectation was that 
“…. The outcome of this process [Brexit] will be a significant increase in the 
decision-making power of each devolved administration.42 Quite to the contrary, the 
EU (Withdrawal) Bill reflects the UK Government’s unitary state strategy. It 
repatriates all powers and competences to the UK Government and not to the 
devolved governments, even where those powers currently fall in policy areas which 
have been devolved. Further, in its policy statement, the UK Government has 
maintained a consistent position on repatriation of powers. In summary, that policy is 
that it is for the UK Government to determine at which level new laws and policies 
on these competences, without any deference to the devolved administrations.43  

The view of the devolved administrations is quite the reverse and has merit. They 
hold that it can be said that powers should not be returned to the UK government, as 
they already lie at the devolved level, even though there are constraints on their 
exercise. This view was echoed by the Supreme Court in the Miller judgment ‘(t)he 
removal of EU constraints on withdrawal from the EU treaties will alter the 
competence of the devolved institutions unless new legislative constraints are 

                                                           
40 Miller para 148 & 149. 
41  Department for extinct the European Union, Legislative for the United Kingdom's withdrawal from the European 

Union (Cm 9446, March 2017). 
42 Ibid, para 4.5. 
43  HM Government, the United Kingdom’s exit from, and new partnership with the European Union (Cm 9417, 

February 2017) para 3.5. 
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introduced. In the absence of such new restraints, withdrawal from the EU will 
enhance devolved competence.’44  

The EU (Withdrawal) Bill undoubtedly provides comprehensive restraints. It 
remains to be seen whether the Bill once enacted will be subject to judicial challenge. 
In terms of the devolution aspirations, the process of withdrawing from the EU 
appears to have crystallised constitutional principles to the extent that the 
accommodation of different perspectives on the degree of legal and political 
autonomy held by the devolved nations has been effectively lost. It is clear from its 
stance on the penetration of competences, that the UK Government is pursuing a 
unitary state strategy in which it has thwarted the expectation is of the devolved 
administrations. It is suggested that the root cause of the problem lies in the 
devolution settlements themselves. For each of these settlements contains a statutory 
acknowledgement of the Westminster Parliament’s continuing legislative power to 
override devolved parliaments and assemblies.45 The U.K.’s government’s position 
on repatriation of competences illustrates that the Westminster Parliament is not yet 
ready to dilute itself permanently of such power. However, not all players on the 
devolution pitch agree that such a permanent limitation of devolved powers should 
be brought about by bricks at legislation. 

The Scottish First Minister, Nicola Sturgeon, described the prospect of re-
centralise in competences as a ‘power grab’ on the part of the UK Government.46 
The Welsh Assembly has floated the possibility of introducing Continuation Bills as a 
pre-emptive strike against the future effect of the EU (Withdrawal) Bill’s enactment 
on devolved competences. The proposal being that a Welsh Continuation Act would 
convert all existing EU law within devolved competences into the body of Welsh 
law.47 Of course, constitutionally, this could be over born by subsequent UK 
legislation as a consequence of Westminster sovereignty. 

                                                           
44  Paragraph 130 in the judgments of Lord Neuberger, Lady Hale, Lord Mance, Lord Kerr, Lord Clarke, 

Lord Wilson, Lord Sumption, Lord Hodge at https://www.supremecourt.uk/cases/docs/uksc-2016-
0196-judgment.pdf. 

45 Section 28(7) Scotland Act 1998; section 107 (5) Government of Wales Act 2006. 
46  M Dickie, ‘Great Repeal Bill Leaves Unanswered Question on Devolution’ Financial Times 30 March 

2017. 
47 National Assembly for Wales, Plenary of 4 April 2017. 



91 
 

The repatriation of powers following Brexit will have far-reaching constitutional 
consequences for the United Kingdom. Proposed powers for UK Government 
Ministers in relation to devolved matters is a matter of concern. Brexit also presents a 
risk that the complex overlapping competences within the UK could become 
increasingly unstable and unworkable. 
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In her song “What’s love got to do with it”, Tina Turner sang “I've been taking 

on a new direction / But I have to say / I've been thinking about my own protection 
/ It scares me to feel this way”. That was in 1984 – the same year the UK rebate was 
negotiated by Margaret Thatcher at the Fontainebleau European Council. Thirty 
years later, David Cameron once again took on a new direction, seemingly thinking 
about his own protection from the Brexiteers. In the end, he not only lost the 
referendum but also his position as British Prime Minister. His successor, Prime 
Minister Theresa May, then triggered the European Treaty’s norm on withdrawal, 
Article 50 of the Treaty on the European Union (TEU),1 on 29th March 2017.2 
Shortly after the beginning of the negotiations, the usually sober Guardian wrote 
about a war between the UK and the EU, with May calling her cabinet a “Brexit war 
cabinet”.3 

As the invitation to our conference highlights, we are all scared of what will come 
after the UK has left the EU, given that the “existence and stable operation of a legal 

                                                           
1  European Union, Treaty of Lisbon Amending the Treaty on European Union and the Treaty 

Establishing the European Community, 13 Dec 2007, 2007/C 306/01. 
2  Government of the United Kingdom, UK leaving the EU: what you need to know, 7 Apr 2017, 

available at: https://www.gov.uk/government/collections/uk-leaving-the-eu-what-you-need-to-know.  
3  R. Mason, L. Elliott and D. Boffey, Brexit war of words heats up as 'enemy' EU tells Britain to pay up, 

The Guardian, 13 Oct 2017, available at: https://www.theguardian.com/politics/2017/oct/13/brexit-
war-of-words-heats-up-as-enemy-eu-tells-britain-to-pay-up; A. Asthana/P. Walker, May tells 'Brexit 
war cabinet' UK must aim high in trade talks, 18 Dec 2017, available at: https://www. 
theguardian.com/politics/2017/dec/18/may-tells-brexit-war-cabinet-uk-must-aim-high-in-trade-talks.  
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system”, which is necessary for “stability on the continent”,4 is seemingly threatened. 
The aim of this article is therefore to comfort these fears by showing that, in 
principle, public international law provides for a stable legal basis to the Brexit 
process and the time beyond. Of course, international law cannot fully resolve all the 
issues that are at stake. Nearly 21,000 EU legislative acts5 and about 700 international 
agreements are affected by Brexit.6 Therefore, the future EU-UK relationship will 
hopefully7 take the form of a “soft Brexit”, shaped by one or more agreements8 as 
provided for by Article 50(2) TEU, which will be concluded by the UK Government 
and the EU Council with the consent of the European and the British Parliaments.9 
In such a case, international law will play a crucial role, as the agreement is in itself an 
international treaty and will, thus, be governed by international law. International law 
will equally play a crucial role in the case of a “hard Brexit”, i.e. when no agreement is 
reached. Either way, international law provides a stable legal system which will help 
to guide us through political and diplomatic crises in the future.  

By way of introduction, it will be shown that European law in general allows for 
the application of the rules of international law (I.). In a next step, the consequences 
of both a soft and a hard Brexit will be examined. Any soft Brexit agreement between 
the EU and the UK will affect the UK’s relationship with the EU and its Member 
States as well as with third states. In this context, the legal regime governing these 

                                                           
4  See also C. Calliess, Art. 50 EUV, in: C. Calliess and M. Ruffert (eds.), EUV/AEUV (2016), p. 467.  
5  H. Kafsack, Brexit betrifft 21.000 EU-Gesetze, FAZ.net, 15 Feb 2017, available at: http://www.faz.net 

/-gqe-8ux52. 
6  J. Larik, Brexit and the Transatlantic Trouble of Counting Treaties, EJIL: Talk!, 6 Dec 2017, available 

at: https://www.ejiltalk.org/brexit-and-the-transatlantic-trouble-of-counting-treaties/; numbers are 
varying see EU Withdrawal Bill: A guide to the Brexit repeal legislation, BBC, 13 Nov 2017, available 
at: http://www.bbc.com/news/uk-politics-39266723.  

7  Even though Theresa May refused the last Draft of a Withdrawal Agreement from 28 Feb 2018: A. 
Asthana, J. Elgot and A. Perkins, Theresa May 'will refuse Brexit deal that threatens UK integrity', The 
Guardian, 27 Feb 2018, available at: https://www.theguardian.com/politics/2018/feb/27/boris-
johnson-likens-post-brexit-irish-border-checks-to-congestion-charge. 

8  Cf. Draft Withdrawal Agreement on the withdrawal of the United Kingdom of Great Britain and 
Northern Ireland from the European Union and the European Atomic Energy Community, 28 Feb 
2018, available at: https://ec.europa.eu/commission/sites/beta-political/files/draft_withdrawal_ 
agreement.pdf. 

9  R (Miller) v. Secretary of State for Exiting the European Union [2017] UKSC 5 (appeal taken from 
Eng. & Wales); R (Miller) v. Secretary of State for Exiting the European Union [2016] EWHC 2768 
(Admin) (Q.B.) (Eng. & Wales). 
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different relations will be analysed (II.). If the “no deal is better than a bad deal”10 
scenario materialises – which seemed impossible to scholars11 and politicians12 alike 
in 2016, but at the beginning of 2018 has become, if not yet likely, at least more and 
more imaginable13 – international law will function as a safety net.14 This will be 
demonstrated on the basis of the most contentious issues, i.e. the UK’s financial 
obligations, the rights of EU and UK citizens, the future EU/UK economic relations 
and the jurisdiction of the European Court of Justice (ECJ) (III.). In a last step, 
inspired by another song line in Turner`s song – “It may seem to you that I'm acting 
confused” – it will be argued that international law allows to revoke the withdrawal 
notice (IV.).  

I. European Union Law and the Application of Public International 
Law to Brexit  

Before one may delve deeper into the international rules on withdrawal from 
international organisations and other international law rules that might help in 
governing the Brexit process as well as the future relations between the UK and the 
EU, it first needs to be established that the rules of general international law are 
applicable to Brexit. This might be questioned as the EU is often understood as an 
autonomous legal order.15 However, while such an understanding might preclude the 

                                                           
10  Theresa May, PM Speech: The Government's Negotiating Objectives for Exiting the EU, 17 Jan 2017, 

available at: https://www.gov.uk/government/speeches/the-governments-negotiating-objectives-for-
exiting-the-eu-pm-speech. 

11  C. Calliess, Art. 50 EUV, in: C. Calliess and M. Ruffert (eds.), EUV/AEUV (2016), p. 467; J. Zeh, 
Recht auf Austritt, ZEuS 2004, p. 173, at 191; F. R. Friel, Providing a Constitutional Framework for 
Withdrawal from the EU: Article 59 of the Draft European Constitution, 53 ICLQ 2004, p. 407, at 
408. 

12  Overview on political positions in Europe in 2015: I. Traynor, So what does Europe really think about 
the Brexit debate?, The Guardian, 18 Oct 2015, available at: https://www.theguardian.com/ 
global/2015/oct/18/brexit-what-european-leaders-think-merkel-hollande.  

13  For example, see Debate Pack for the Westminster Hall on 'Alternatives to a no-deal outcome in 
negotiations with the EU', 21 Feb 2018, available at: https://researchbriefings.parliament.uk/ 
ResearchBriefing/Summary/CDP-2018-0039. 

14  The relationship between the EU and international law is also referred to as a “fall-back option” by M. 
Waibel, The Brexit Bill and the Law of treaties, EJIL: talk!, 4 May 2017, available at: 
https://www.ejiltalk.org/the-brexit-bill-and-the-law-of-treaties/. 

15  ECLI:EU:C:1964:66 (Flaminio Costa v. E.N.E.L.) referring to an “independent source of law” and a 
“special and original nature”; J. H. H. Weiler, Alternatives to Withdrawal from an International 
Organization: The Case of the European Economic Community, 20 Israel Law Review 1985, pp. 282 
ff., at 283; French Constitutional Council, decision No. 2004-505 DC, 19 Nov 2004, consideration 11-
Treaty establishing a constitution for Europe. Repeated in Decision no. 2007-560 DC, 20 Dec 2007, 
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application of certain rules of international law if the EU treaties foresee a final rule 
on a certain subject matter,16 it does not preclude the application of international law 
to Brexit in general as long as there are lacunae in EU law. This lex specialis approach 
– which allows for the legi generali to be applied if there is no lex specialis in question – 
is reflected in the practice of the European institutions. To a wide extent, they apply 
principles of international law to the European law-making process.17 Most 
importantly, the ECJ has held that public international law in “its entirety, including 
customary international law, (…) is binding upon the (…) EU”,18 as its founding 
treaties are themselves binding under international law.19 More specifically, the ECJ 
has confirmed several times that the customary law norms underlying the Vienna 
Convention on the Law of Treaties (VCLT)20 – to which the EU is not party to – 
applies to EU treaties as well.21 For example, in 1998, the ECJ held that “rules of 
customary international law concerning the termination (...) of treaty relations by 
reason of a fundamental change of circumstances are binding upon the Community 
institutions and form part of the Community legal order.”22  

This is in line with the view of international law on the relationship of 
autonomous legal orders – which are known as self-contained regimes – with general 
international law. Though some authors argue that the term self-contained regimes 
refers to “legal regimes whose lex specialis design would not, in any circumstances, 
tolerate a fall back on general rules”23, international organisations, even if they form a 

                                                                                                                                     
para 7-Treaty of Lisbon; ECLI:BVerfG:1967:248 (EWG-Verordnung): “A new public authority has 
thereby been created, which is autonomous and independent vis-à-vis the public authorities of each 
Member State.” 

16  H. Aust, Eine völkerrechtsfreundliche Union? Grund und Grenzen der Öffnung des Europarechts 
zum Völkerrecht, 52 Europarecht 2017, pp. 106-121; K. Schmalenbach, Article 5 VCLT, in: O. Dörr 
and K. Schmalenbach (eds.), Vienna Convention on the Law of Treaties (2012), p. 92. 

17  Cf. e. g. J. Wouters and J. Odermatt and T. Ramopoulos, Worlds Apart? Comparing the Approaches of 
the European Court of Justice and the EU Legislature to International Law, August 2012, Leuven 
Centre for Global Governance Studies, Working Paper No. 96, available at: 
http://dx.doi.org/10.2139/ssrn.2274763, p. 6 – 8. 

18  ECLI:EU:C:2011:864 (Racke), para. 46; ECLI:EU:C:1972:115 (International Fruit Company), para. 6. 
19  ECLI:EU:C:1992:453 (Poulsen and Diva Navigation), para. 9.  
20  1155 UNTS 331. 
21  See, for example: ECLI:EU:C:2011:864 (Racke), paras. 24, 45, 46; ECLI:EU:C:2010:91 (Brita), para. 42; 

ECLI:EU:C:2010:42 (Walz v. Clickair SA, Opinion of Advocate General Mazak), para. 16; 
ECLI:EU:C:2009:715 (Commission v. Finland), para. 39. 

22  ECLI:EU:C:2011:864 (Racke), para. 46. 
23  Cf. E. Klein, Self-Contained Regime, in: R. Wolfrum (ed.), Max Planck Encyclopedia of Public 

International Law (2006), Vol. IX, p. 97. 
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self-contained regime, cannot be completely detached from general international law 
as they are themselves subjects of international law. Hence, the general norms apply 
if lex specialisis not applicable.24 In fact, dispute bodies of the best known self-
contained regime, the WTO,25 refer to the lex specialis principle26 and have correctly 
argued that lex specialis must not “be read in clinical isolation from public international 
law”.27 

Consequently, whether general international law can be applied in a given context 
depends on the interpretation of Article 50 TEU and any special agreement 
concluded by the UK and the EU in light of the international law norm in question. 
We will see that, in general, the European norms leave enough space to allow for the 
application of international law – but this needs to be discussed anew in every given 
situation. As for now, one can conclude that, in principle, general international law 
applies to the European treaties.28  

II. The Art of the Deal: Treaties between the UK, the EU, its Member 
States and Third States 

In the best case,29 the UK and the EU will reach a mutual agreement. Thus, the 
issues at hand will be solved amicably according to Article 50 TEU. Most probably, 

                                                           
24  International Law Commission, Report of the Study Group of the International Law Commission, 

Fragmentation of International Law: Difficulties arising from the Diversification and Expansion of 
International Law, Analytical Study, 13 Apr 2006, UN Doc A/CN.4/L.682, pp. 56-122; M. 
Koskenniemi, Fragmentation of International Law: Topic (a): The function and scope of the lex 
specialis rule and the question of self-contained regimes: An outline (2003), p. 10. 

25  WTO United States-Import prohibition of certain Shrimp and Shrimp Products, Report of the 
Appellate Body (12 Oct 1998) WT/DS58/AB/R, pp. 36-39; WTO United States-Standards for 
Reformulated and Conventional Gasoline, Report of the Apellate Body (29 April 1996) WTO Doc 
WT/DS2/AB/R, p. 17. 

26  See also J. Crawford, The International Law Commission´s Articles on State Responsibility (2002), p. 
308; B. Simma and D. Pulkowski, Of Planets and the Universe: Self-Contained Regimes in 
International law, 17 Eur JIL 2006, pp. 483–529, 486. 

27  WTO United States-Standards for Reformulated and Conventional Gasoline, Report of the Appellate 
Body (29 April 1996) WTO Doc WT/DS2/AB/R, p. 17. 

28  J. Odermatt, Brexit and International Law: Disentangling Legal Orders, 31 Emory ILJ 2017, p. 1051, at 
1065; J. Rylatt, The Irrevocability of an Article 50 Notification: Lex Specialis and the Irrelevance of the 
Purported Customary Right to Unilaterally Revoke, UK Const L Blog, 27 Jul 2016, available at: 
https://ukconstitutionallaw.org/2016/07/27/jake-rylatt-the-irrevocability-of-an-article-50-notification-
lex-specialis-and-the-irrelevance-of-the-purported-customary-right-to-unilaterally-revoke/.  

29  I. Willemyns and M. Koekkoek, The legal consequences of Brexit from an International Economic 
Law Perspective, Working Paper Nr. 188, Jun 2017, p. 5, 22, available at: 
https://ghum.kuleuven.be/ggs/publications/working_papers/2017/188willemynskoekkoek. 
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this would involve two treaties that will affect the UK, the EU, its Member States and 
– indirectly – also third states.30 The first treaty, of which a draft version has been 
published by the EU Commission on 28th February 2018,31 would “set out the 
arrangements for the withdrawal” (cf. Article 1 Draft Withdrawal Agreement) and 
probably establish a transitional period32 of about two years (cf. Article 121 Draft 
Withdrawal Agreement). The second treaty would govern the future relation between 
the UK and the EU and its Member States after the transitional period ends in 2020. 
In all scenarios, the relationship between the UK and the EU and its Member States 
would not only be governed by both Article 50 TEU and these two agreements, but 
also by public international law (II.1). The same holds true for treaties that involve 
third states; however, these require special scrutiny: Such agreements are more 
complicated to deal with, since, in general, a treaty cannot establish or amend rights 
and duties of third parties. In addition, the EU does not only conclude EU-only 
agreements but also treaties known as mixed agreements. Here, not only the EU and 
a non-EU state are parties to the treaty but also all EU Member States (II.2).33 

1. Agreements governing the Brexit process and the post-Brexit 
period: The EU/UK Relationship  

Turning to the UK/EU agreements, the first agreement concerning the 
withdrawal will be a bilateral agreement34 between the EU and the UK. The current 
draft withdrawal agreement only covers the provisions for withdrawal including a 

                                                           
30  C. Heber, Die Kompetenzverteilung im Rahmen der Austrittsverhandlungen nach Art. 50 EUV unter 

besonderer Berücksichtigung bestehenden Sekundärrechts, 13 EuR 2017, p. 583; H. Flavier and S. 
Platon, Brexit: A Tale of Two Agreements?, Europeanlawblog, 30 Aug 2016, available at: 
http://europeanlawblog.eu/2016/08/30/brexit-a-tale-of-two-agreements/. 

31  European Commission, Draft Withdrawal Agreement on the withdrawal of the United Kingdom of 
Great Britain and Northern Ireland from the European Union and the European Atomic Energy 
Community, available at: https://ec.europa.eu/commission/sites/beta-political/files/draft_withdrawal 
_agreement.pdf. 

32  This is in the political interest of both the EU and the UK, cf.: The Law Society of England and Wales, 
A Wasting asset: The urgency and necessity of a Brexit Transition Period, Feb 2018, available at: 
www.lawsociety.org.uk; D. Chalmers and A. Menon, Getting out quick and playing the long game, 
Openeurope, 25 Jul 2016, available at: https://openeurope.org.uk/intelligence/britain-and-the-eu/3-
step-brexit-solution/. 

33  R. A. Wessel, The EU as a Party to International Agreements: Shared Competences, Mixed 
Responsibilities, in: A. Dashwood and M. Maresceau (eds.), Law and Practice of EU External 
Relations: Salient Features of a Changing Landscape, p. 159. 

34  C. Calliess, Art. 50 TEU, in: C. Calliess and M. Ruffert (eds.), TEU/TFEU (2016), p. 468. 
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transition period, which shall end on 31st December 2020 (Article 121). It 
encompasses, for instance, financial obligations and budget issues (Articles 127-150), 
how the EU will deal with UK employees and representatives (Articles 96-114), 
future citizens’ rights (Articles 8-35), the jurisdiction of the ECJ (Articles 82-87, 151-
156),35 the possible future application of secondary law, institutional issues 
concerning the seat of EU agencies currently based in the UK (Article 157-159), and 
border issues or joint activities which currently are encompassed by European 
Neighbourhood Policy (Article 8 TEU).36 Furthermore, the draft foresees a joint 
committee as well as a specialised committee responsible for the implementation of 
the agreement (Articles 157, 158). 

In light of such an agreement, is there room for international law? While 
international law allows for a withdrawal from an international organisation if the 
constituent treaty includes such a clause (Articles 5, 54 VCLT), the decisive norm of 
international law, i.e. Article 54 VCLT, points to the constituent treaty of the 
international organisation as lex specialis. Such a withdrawal clause is foreseen by 
Article 50 TEU, which inter alia empowers the EU37 to conclude a withdrawal 
agreement and requires that the withdrawing state takes the position of a third party 
from the date of the withdrawal notification.38 However, some argue that Article 50 
TEU is phrased in cryptic,39 unclear terms40 and, thus, generates uncertainty.41 This is 
certainly true, as Article 50 TEU only gives guidance on the right to withdraw as well 

                                                           
35  C. Heber, Die Kompetenzverteilung im Rahmen der Austrittsverhandlungen nach Art. 50 EUV unter 

besonderer Berücksichtigung bestehenden Sekundärrechts, 52 EuR 2017, p. 584. 
36  European Parliament, Brexit negotiations: deciding new EU-UK, available at: http://www.europarl. 

europa.eu/news/en/headlines/priorities/20160701TST34439/20160707STO36103/brexit-
negotiations-deciding-new-eu-uk-relations.  

37  C. Heber, Die Kompetenzverteilung im Rahmen der Austrittsverhandlungen nach Art. 50 EUV unter 
besonderer Berücksichtigung bestehenden Sekundärrechts, 52 EuR 2017, p. 592. 

38  A. Lazowski, How to withdrawal from the European Union? Confronting hard reality, CEPS 
Commentary, 2013, p. 2; A. Lazowski, Withdrawal from the European Union and Alternatives to 
membership, 37 European Law Review 2012, pp. 523, 528. 

39  A. Lazowski, Withdrawal from the European Union, and Alternatives to Membership, 37 European 
Law Review 2012, p. 523.  

40  C. Calliess, Art. 50 EUV, in: C. Calliess and M. Ruffert (eds.), EUV/AEUV (2016), p. 468, at 472; J. P. 
Terhechte, Der Vertrag von Lissabon: Grundlegende Verfassungsurkunde der Europäischen 
Rechtsgemeinschaft oder technischer Änderungsvertrag?, 43 EUR 2008, p. 143, at 150; C. Heber, Die 
Kompetenzverteilung im Rahmen der Austrittsverhandlungen nach Art. 50 EUV unter besonderer 
Berücksichtigung bestehenden Sekundärrechts, 52 EuR 2017, p. 582. 

41  P. Nicolaides, Withdrawal from the European Union: A Typology of Effects, 20 Maastricht Journal of 
European and Comparative Law 2013, pp. 209 et seqq. 
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as on the process following a withdrawal notification, but not on any substantive 
questions. These are all left to be dealt with in the withdrawal agreement – but if the 
agreement is not a comprehensive one and does not solve all substantive questions, 
neither the agreements nor Article 50 TEU offer a final regulation, thereby leaving 
enough room for international law, which will fill the remaining lacunae. Whether 
this is the case can only be assessed once the agreement is finalised.  

Through the rules of the VCLT, which reflect customary law to a broad extent,42 
international law is well-equipped to deal with withdrawals from international 
organisations. These norms may also be applied in the context of Article 50 TEU. 
First of all, the cryptic nature of Article 50 TEU demands that other norms fill the 
void. Secondly, Article 50 TEU only concerns the process of withdrawing and, thus, 
is only lex specialis to Articles 56(2) and 65-67 VCLT, which regulate the withdrawal 
proceedings. It is, however, not lex specialis to other norms of the VCLT. Thus, the 
VCLT possesses a residual function.43 

The rules of the VCLT will inter alia play a decisive role in interpreting the 
withdrawal agreement to which the rules on interpretation enshrined in Articles 31-33 
VCLT will apply. Furthermore, the rules on invalidity, termination, withdrawal from 
or suspension of the operation of a treaty under Part V of the VCLT will apply to the 
agreement. This residual function will become even more important if the first 
agreement fails to regulate all substantive issues in question. In this case, Article 
70(1)(a) VCLT would apply. It provides that the contracting parties are released ex 
nunc from any obligation to further perform the treaty save for special agreements.44 
However, a state is not fully released from each and every obligation. Article 70(1)(b) 
VCLT clarifies that no right, obligation or legal situation of the parties created 
through the execution of the treaty prior to its termination is affected. This norm, as 
we will discuss in depth for the no-deal scenario (III.), argues in favour of a 
continued duty to contribute to issues such as the pensions of EU officials, for 
example.  

                                                           
42  Cf. e.g. A. Aust, Modern treaty law and Practice, pp. 9 et seqq. 
43  K. Schmalenbach, Art 5, in: O. Dörr and K. Schmalenbach (eds.), Vienna Convention on the Law of 

Treaties (2012), p. 89. 
44  S. Wittich, Article 70, in: O. Dörr and K. Schmalenbach (eds.), Vienna Convention on the Law of 

Treaties (2012), p. 1198. 
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International law might also become relevant in a rather indirect manner, for 
example by affecting agreements between only some of the Member States.45 Here, 
the agreement on the border between Northern Ireland and Ireland comes to mind. 
The outcome of the peace process, namely the 1998 Good Friday Agreement,46 is 
based on the assumption that both countries are Member States of the EU.47 If the 
UK leaves the internal market, either the border between the Republic of Ireland and 
Northern Ireland would have to be closed – or the border between Northern Ireland 
and the rest of the UK. The former solution would affect the Good Friday 
Agreement, which requires an open border. Here, international law shows the 
importance of a deal: a no-deal scenario would lead to a breach of the Good Friday 
Agreement and, thus, the legal possibility of its unilateral suspension or 
renouncement48 by Ireland. In the worst case this might even lead return of the terror 
that had a firm grip on Northern Ireland from 1969 until 1998. This shows that the 
conclusion of a legal agreement between the UK and the EU is even a matter of war 
and peace.  

Regarding the future EU/UK relationship, the negotiators are not only aiming for 
a first treaty which will govern the terms of the withdrawal itself. They are also 
aiming for a “deep and special”49 partnership which may only be effectuated through 
a more comprehensive second agreement. Here, the law on international 
organisations will play a decisive role, as the issue at hand has morphed from a state 
leaving an international organisation into a state creating new ties with an 
international organisation. Certain rules on the latter can be found in the 1986 Vienna 
Convention on the Law of Treaties between States and International Organizations 

                                                           
45 House of Lords, European Union Committee, 6th Report of Session 2016–17, Brexit: The UK-Irish 

Relations, available at: https://publications.parliament.uk/pa/ld201617/ldselect/ldeucom/76/76.pdf, 
p. 3. 

46  Good Friday or Belfast Agreement between the Government of the United Kingdom, the 
Government of Ireland and the other participants in the multi-party negotiations, 10 Apr 1998.  

47  V. Boland, Brexit Britain will need to amend Good Friday Agreement, says Blair, Financial Times, 12 
May 2017, available at: https://www.ft.com/content/46cf672e-3716-11e7-bce4-9023f8c0fd2e.  

48  Cf. Article 60 VCLT. 
49  T. Batchelor, Brexit: Theresa May tells EU she wants “deep and special relationship” after meeting 

with Juncker and Barnier, The Independent, 26 Apr 2017, available at: https://www.independent.co.uk 
/news/uk/politics/brexit-latest-talks-downing-street-theresa-may-jean-claude-juncker-michel-barnier-
eu-a7704561.html. 
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or between International Organizations (VCLT-IO).50 Although it is not in force yet, 
the decisive rules are recognised as reflecting customary law, inter alia because the 
VCLT-IO replicates the VCLT principles for the most part.51 Thus, any agreement 
between the EU and the UK touching upon the competences not of the EU but of 
the Member States would constitute one such field of application. If the agreement – 
like the withdrawal agreement – were only to be ratified by the UK and the EU but 
not the Member States, an ultra vires situation might occur. In such a case, Article 
46(1) VCLT and, in the same wording, Article 46(1) VCLT-IO too, provide that 
none of the parties may “invoke the fact that its consent to be bound (…) has been 
expressed in violation of a provision of its internal law”. Thus, neither the ultra vires 
act of jurisprudence of national courts52 nor the ECJ jurisprudence on so-called non-
acts53 by the EU would apply. Consequently, the UK would be protected by 
international law against objections concerning the validity of an EU/UK agreement 
based on constitutional grounds from Member States. The best protection against an 
ultra vires claim is, of course, to conclude the agreements as mixed agreements, which 
is indeed probable for the agreement on the future relations between the EU and the 
UK.54 

In conclusion, the customary international rules on concluding, interpreting, 
suspending and terminating a treaty as encompassed in the VCLT as well as the 
customary international rules of the VCLT-IO apply to all future agreements between 
the EU and the UK.  

                                                           
50  Official Records of the United Nations Conference on the Law of Treaties between States and 

International Organizations or between International Organizations, Vol. II, United Nations 
publication, Sales No. E.94.V.5, 21 Mar 1986, not yet in force. 

51  A. Aust, Modern Treaty Law and Practice (2013), p. 348; contesting the customary status: M. Schröder, 
Die Kodifikation des Vertragsrechts internationaler Organisationen, 23 Archiv des Völkerrechts 1985, 
p. 385, at 389; G. van der Loo and S. Blockmans, The Impact of Brexit on the EU’s International 
Agreements, 15 Jul 2016, available at: https://www.ceps.eu/publications/impact-brexit-eu%E2%80% 
99s-international-agreements. 

52  For example, see ECLI:DE:BVerfG:2010:rs20100706.2bvr266106 (Honeywell). 
53  The term non-act refers to a measure of an organ of the European Union which constitutes an act not 

merely contrary to EU law, but “tainted by an irregularity whose gravity is so obvious that it cannot be 
tolerated by the Community” and which therefore is treated as having no legal effect, 
ECLI:EU:C:1994:247 (Commission v BASF), para. 49. 

54  H. Flavier and S. Platon, Brexit: A Tale of Two Agreements?, Europeanlawblog, 30 Aug 2016, available 
at: http://europeanlawblog.eu/2016/08/30/brexit-a-tale-of-two-agreements/. 
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2. Agreements governing the Brexit process and the post-Brexit 
period: The UK/Third States and EU/Third States Relationship  

The fact that the UK will cease to be a member of the EU will affect not only the 
EU and its Member States but also third states. Since the customary law principle of 
pacta tertiis nec nocent nec prosunt (Articles 34, 35 VCLT)55 applies, the agreements 
between the EU and the UK cannot regulate the third-party relationships alone. 
Here, public international law differentiates between treaties that have been 
concluded by the EU and the third state (EU-only agreements) and treaties that have, 
in addition, been concluded by the Member States (mixed agreements). 

Turning to EU-only agreements, Brexit will, inter alia, lead to the UK losing the 
rights and duties accorded to it by treaties concluded between the EU and third 
states, for example in the field of the Common Foreign and Security Policy56 or of 
maritime resources.57 This already follows from EU law: Article 50(3) TEU provides 
that the withdrawing party will be released from all rights and duties of membership. 
This includes the rights and duties foreseen by treaties concluded by the EU (Article 
216 (2) Treaty on the Functioning of the European Union (TFEU)).58 Public 
international law reinforces such a result. The disapplication of a treaty to a territory 
that forms no longer part of the party to the treaty follows from the principle of 
movable boundaries.59 This principle stems from the law on state succession and is 
inter alia codified in Article 29 VCLT and Article 15 of the 1987 Vienna Convention 
on the Succession of States in Respect of Treaties.60 Hence, if the territory of the EU 
diminishes, the territorial application will be diminished alike and the third state will 
only be able to, for example, trade with the smaller territory. Accordingly, the EU-

                                                           
55  A. Proelß, Article 34, in: O. Dörr and K. Schmalenbach (eds.), Vienna Convention on the Law of 

Treaties (2012), p. 605, para. 1. 
56  Articles 42-46 TEU; Articles 205-222 TFEU. 
57  Cf. List of fisheries agreements of the EU with third states available at: https://ec.europa.eu/fisheries/ 

cfp/international/agreements_en  
58  J. Odermatt, Brexit and International Law: Disentangling Legal Orders, 31 Emory International Law 

Journal 2017, p. 1051; G. van der Loo and S. Blockmans, The Impact of Brexit on the EU’s 
International Agreements, Center for European policy studies, 15 Jul 2016, available at: https://www. 
ceps.eu/publications/impact-brexit-eu’s-international-agreements. 

59  S. Hobe, Völkerrecht (2014), p. 107; P. Dumberry and D. Turp, State Succession with Respect to 
Multilateral Treaties in the Context of Secession: From the Principle of Tabula Rasa to the Emergence 
of a Presumption of Continuity of Treaties 13 Baltic Yearbook of International Law (2013) pp. 27 et 
seqq. 

60  1946 UNTS 3. 
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only treaties usually include a clause on the change of territory,61 disapplying the 
treaty to states that have exited the EU. This inter alia happened when Greenland was 
granted more autonomy from Denmark and left the EU.62  

But what about the UK’s status as a treaty party to mixed agreements? Mixed 
agreements are agreements that are, in their entirety, concluded by the EU, its 
Member States and third states. The raison d’etre for these mixed agreements is to be 
found in the theory of attributed powers.63 The subject matter of international 
treaties sometimes falls not only into the competence of the EU but also into the 
competence of its Member States. As mixed agreements often stipulate economic 
rules, the legal implications in this field are of tremendous importance to any future 
economic relationship between the UK, third states and the EU. 

One might argue that the UK’s membership functions independently from its 
membership to the EU. Thus, the treaty would be fully applicable to the UK.64 This 
certainly cannot hold true if the mixed agreement is one of bilateralised relationships. 
Such a bilateralised agreement can be spoken of when effectively two contracting 
parties exist, even if these are each made up of several states. On the side of the EU, 
the EU and the Member States are one contracting party and, on the other side, one 
or multiple third states are the other contracting party. Here, the UK as a non-EU 
Member State would and could have only concluded the treaty as a third state, but 
never as a Member State of the EU. In this case, the UK cannot move from one 
contracting party to another as this would change the entire design of the treaty.  

A case in point is the agreement on the European Economic Area (EEA).65 The 
EEA Agreement was concluded by the EU and its Member States on the one hand 
and Liechtenstein, Norway and Iceland on the other hand. The latter three are called 

                                                           
61  A list of Treaties concluded by the European Union containing the Territorial Application Clause is 

available at: http://lawlegal.eu/list-of-treaties-concluded-by-the-eu-containing-the-territorial -
application-clause/: For example, Agreement between the European Community and Canada on trade 
in wines and spirits: Article 33 (Territorial application), “This Agreement shall apply to the territory of 
Canada and to the territories in which the Treaty establishing the European Community is applied and 
under the conditions laid down in that Treaty.” 

62  J. Odermatt, Brexit and International Law, EJIL: Talk!, 4 Jul 2016, available at: https://www.ejiltalk.org 
/brexit-and-international-law/. 

63  ECLI:EU:C:2016:992 (Singapore), para. 59 et seqq.. 
64  G. van der Loo and S. Blockmans, The Impact of Brexit on the EU’s International Agreements, CEPS, 

15 Jul 2016, available at: https://www.ceps.eu/publications/impact-brexit-eu%E2%80%99s-
international-agreements. 

65  Article 2(c) Agreement on the European Economic Area, Official Journal No. L 1, 3 Jan 1994, p. 3. 
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EFTA States, whereas the EU and the Member States are called “contracting parties” 
(Article 1 EEA). This would constitute such a bilateralised relationship. Explicitly 
naming the different parties already shows that the UK will not be able to just move 
from one group to the other by simply leaving the EU. The EEA rules never 
envisaged to give the UK certain rights vis-à-vis the other EU members but only vis-
à-vis the EFTA states. This is further confirmed by Article 126(1) EEA, which 
applies the treaty “to the territories to which the Treaty establishing the European 
Economic Community is applied (…) and to the territories of Iceland, the 
Principality of Liechtenstein and the Kingdom of Norway.” Since the UK will cease 
to be a member of the EU, the EEA treaty’s stipulations will not apply to the UK 
anymore.66 If one were to allow the UK to become a fully-fledged member of the 
EEA on the side of the EFTA states without the need to accede anew to the EEA 
treaty, the entire structure of the EEA treaty would be changed. The same would not 
only be true for the EEA but for all other Free Trade Agreements, like the one with 
South Korea,67 and the EU-Canadian Comprehensive Economic and Trade 
Agreement (CETA), should it enter into force before the UK leaves the EU.68  

Any other result would face not only legally but also politically insurmountable 
opposition, as, under the EEA Agreement, the UK would keep a great deal of its 
rights and obligations it should normally give up by withdrawing from the EU. This 
would include open borders as well as the freedoms of the internal market, including 
the freedom of movement. This does not seem to be in the interest of the UK and it 
is far from clear whether this in the interest of the EU nor the third states. If it is in 
the interest of all, the UK may as well re-accede to the treaty according to the rules of 
public international law. To conclude, while the UK stays a formal treaty party, the 

                                                           
66  Nevertheless, it does not follow from this that the UK will cease to be a treaty partner, as not only the 

EU but also the UK will have ratified the treaty and thus have become formal treaty parties. The 
VCLT does not foresee any specific possibilities to suspend or even terminate a mixed agreement with 
a former treaty party that has left an international organisation. The formal treaty partner status may 
and must be differentiated from the application of the treaty as was just shown. 

67  Free Trade Agreement between the European Union and its Member States, of the one part, and the 
Republic of Korea, of the other part, 14.5.2011, OJ EU L 127/6. 

68  Published text still not binding under international law: Comprehensive Economic and Trade 
Agreement between Canada, of the one part, and the European Union and its Member States, of the 
other part, available at: http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf. 
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rules of the treaty do not apply to it anymore, as they only apply to EU Member 
States or to specified third states.  

However, this understanding changes in multilateralised relationships.69 Here, the 
EU is just one of many parties and not one of effectively two contracting parties. As 
often happens in the case of multilateralised agreements, the UK most certainly 
would have acceded to the treaty even if it had not been a Member State of the EU 
without needing to choose a side, as those sides do not exist in the first place. It will, 
thus, not only remain a State party, but the norms in general will also remain 
applicable. The United Nations Convention on the Rights of Persons with 
Disabilities70 is such a mixed agreement that was concluded by the EU and its 
Members States. Here, Brexit will have no influence on the full application of the 
Convention to the UK. The same is, in principle, true with regard to the WTO 
Agreements, to which we will turn later.  

To conclude, the treaties between the UK and the EU and its Member States will 
be governed by international law as will the agreements between the EU and third 
states. The agreements concluded by the EU only with third states will cease to apply 
to the UK. Mixed agreements will be treated differently according to whether they 
are bilateralised or multilateralised treaties. Only in the latter case will the UK stay a 
fully-fledged member state with all rights and duties. With regard to all other treaties, 
the UK – if it wants to adhere to these treaties in its relationship with third states – 
will first have to re-negotiate and then re-conclude the treaties concluded by the EU 
(and its Member States) with third states. Here, international law’s obligation to 
negotiate in good faith71, which is inter alia foreseen in the friendly relations 
declaration,72 applies.  

                                                           
69  This construction is mostly used in international investment law, cf. S. W. Schill, The 

Multilateralization of International Investment Law 2006, p. 17 et seqq. For an overview on exclusive 
and mixed agreements affected by Brexit see: Legislating for Brexit: EU external agreements, 5 Jan 
2017, available at: http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7850. 

70  2512 UNTS I-44910. 
71  Fisheries Jurisdiction Case, ICJ Reports (1974) 3, para. 70; Case Concerning the Gabcikovo-

Nagymaros Project, ICJ Reports (1997) 7, para. 135; Nuclear Test Case, ICJ Reports (1974) 253, 268, 
para. 46; Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt (Advisory 
Opinion) ICJ Reports (1980) 73, 9, para. 47 et seqq.; United States – Import Prohibitions of Certain 
Shrimp and Shrimp Products, WT/DS58/AB/R (1998), para. 4.11, 4.98, 5.60. 

72  UN A/RES/2625(XXV). 
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III. The No-deal Scenario: The UK’s Financial Obligations, the 
Jurisdiction of the ECJ, the Rights of EU Citizens and Future 
Economic Relations 

What happens if the worst-case scenario, which is the no-deal scenario, 
materialises? Here, public international law will be able to provide a safety net by 
giving guidance in the most contentious questions, that is the UK’s financial 
obligations arising from duties as a former Member State (III.1.), the rights of EU 
and UK citizens living in the UK or the EU respectively (III.2.), the future economic 
relationship between the EU and the UK (III.3.) and the jurisdiction of the ECJ 
(III.4.).  

1. Financial Obligations 

Without a withdrawal agreement which provides otherwise, the financial 
obligations of the UK may be based either on the exit clause, or on any agreement 
providing for such payments or on general international law. Since Article 50 TEU 
does not require any payments by the leaving party,73 public international law comes 
into play as long as no specific agreements have been arranged for.  

Article 70(1)(a) VCLT provides that a state is released ex nunc from any obligation 
to further perform the treaty as long as no special agreements foresee otherwise. 
However, Article 70(1)(b) VCLT clarifies that no right, obligation or legal situation of 
the parties created through the execution of the treaty prior to its termination is 
affected. The decisive criterion to delineate those rights created through the 
execution of the treaty (referred to as “executed”) on the one hand and the obligation 
to further perform the treaty (referred to as “executory”) on the other hand is the 
principle of non-retroactivity.74 By this, the VCLT`s provisions on withdrawal try to 

                                                           
73  G. Beck, The European Court of Justice is not an impartial court and has no role to play in post-Brexit 

EU-UK relations, 7 May 2017, available at: https://policyexchange.org.uk/gunnar-beck-the-european-
court-of-justice-is-not-an-impartial-court-and-has-no-role-to-play-in-post-brexit-eu-uk-relations/; 
House of Lords, European Union Committee, Brexit and the EU budget, 15th Report of Session 
2016–2017, available at: https://publications.parliament.uk/pa/ld201617/ldselect/ldeucom/125/125. 
pdf. 

74  F. Capotorti, L´extinction et la suspension des traités, RCADI, 1971-III, Vol. 134, p. 456; H Ascensio, 
Article 70, in: O. Corten and P. Klein (eds.), The Vienna Convention on the Law of Treaties (2011), 
Vol. II, p. 1589; see the statements by H. Waldock in the ILC, YBILC 1966 I/2 25, para 6; A. McNair, 
La terminaison et la dissolution des traités, RCADI 1928-II, Vol. 22, pp. 496-7; cf. with regard to the 
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strike a balance between the pacta sunt servanda principle on the one hand and the 
sovereignty of a state to dissolve a binding treaty on the other hand. 

Of course, payments within the scope of application of a treaty do not become 
reimbursable.75 But the principle of non-retroactivity also demands that all specific 
obligations that have already been agreed upon and in which the organisation had 
reason to trust that they will be fulfilled will need to be adhered to. Indeed, financial 
obligations represent a common example of the duties that continue to exist after a 
withdrawal from a treaty has taken place.76 Several international organisations 
explicitly include the ongoing obligations, for example Article XVIII para E of the 
International Atomic Energy Agency,77 Article 6 para 3 Constitution of the UN 
Industrial Development Organization78 and Article 127 (2) Rome Statute79 as well as 
various investment treaties.80 These provisions enable the international organisation 
to rely on its plans to which the member initially agreed upon.81 Further, a thus 
created “transitional period” allows the organisation to adapt to its reduced 
membership.82 Within investment treaties, the extension of obligations also protects 
the investor’s interest in the reliance on and expectation of treaty protection.83  

In applying this rule to the payments demanded from the UK, several obligations 
remain: The UK has agreed to the ordinary 2014-2020 EU budget84 as well as to the 
EU’s seven-year funding programme, which foresees EU spending until 31st 

                                                                                                                                     
principles of legal certainty and non-retroactivity in EU law e.g.: ECLI:EU:T:2009:233 (ISD Polska v 
Commission); as form of the rule of law principle see: H.-J. Blanke, Article 4, in: H.-J. Blanke and S. 
Mangiameli (eds.), The Treaty on European Union (2013), para. 60. 

75  G. Fitzmaurice, The law and procedure of the international court of justice (1986), Vol. I., pp. 403-4. 
76  S. Wittich, Article 70, in: O. Dörr and K. Schmalenbach (eds.), Vienna Convention on the Law of 

Treaties (2012), p. 1199 et seq. 
77  276 UNTS 3998. 
78  1401 UNTS 3. 
79  2187 UNTS 90. 
80  For example, the energy charter treaty or bilateral investment treaties, cf. S. Wittich, Article 70, in: O. 

Dörr and K. Schmalenbach (eds.), Vienna Convention on the Law of Treaties (2012), p. 1199. 
81  For example, Article 18(2) of the Convention Establishing the World Intellectual Property 

Organization, 828 UNTS 3; Article XV WTO Agreement, 1867 UNTS 154; cf. S. Wittich, Article 70, 
in: O. Dörr and K. Schmalenbach (eds.), Vienna Convention on the Law of Treaties (2012), p. 1200. 

82  For example. Article 18(2) of the Convention Establishing the World Intellectual Property 
Organization, 828 UNTS 3; Article XV WTO Agreement, 1867 UNTS 154; cf. S. Wittich, Article 70, 
in: O. Dörr and K. Schmalenbach (eds.), Vienna Convention on the Law of Treaties (2012), p. 1200. 

83  J. W. Salacuse, The law of investment treaties (2010), pp. 129, 173, 351 et seqq. 
84  Q. Declève, Brexit (1): Can Arbitration be Used to Fix Unresolved U.K.-EU Matters?, International 

Litigation Blog, 30 Oct 2017, available at: http://international-litigation-blog.com/brexit-arbitration-
unresolved-uk-eu-matters/. 
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December 2020 and which was agreed upon in 2013.85 Furthermore, in the past, the 
UK for example agreed to certain loan guarantees to Greece and Ukraine and 
promised money to Syrian refugees in Turkey as well as schemes aimed at stopping 
migration across the Mediterranean.86 Moreover, long-term liabilities such as 
pensions for EU officials have already arisen and will continue to arise until Brexit 
takes effect. All these agreements took place before the UK’s decision to leave the 
Union. To change these agreements now would be to retroactively violate the rule of 
law and the principle of pacta sunt servanda. Thus, once agreed upon, the UK’s 
obligations remain. Claims of future contribution to the EU’s budget, for example 
because of access to the single market,87 however, cannot be based on the present 
treaties and will not arise without a deal. Overall, the continuing obligations due to 
Brexit will be based on the named agreements concluded through the execution of 
the treaty. Thus, all specifically agreed upon obligations by the UK until the day 
Brexit takes place, i.e. 27th March 2019, will have to be fulfilled.  

2. Citizens’ Rights 

Currently, the rights of EU citizens are based not only on primary law, namely the 
EU Charter of Fundamental Rights,88 the TEU and the TFEU, but also on secondary 
law, above all the EU Citizen Directive.89 These documents do not only provide for 
rather general fundamental rights like the right to free movement90 and the right to 
non-discrimination,91 but also for rather specific rights like the right to non-
discriminatory access to social security benefits, which applies in general to all EU 
citizens living in an EU Member State which is not their home state and especially to 

                                                           
85  European Commission, Directorate-General for Budget, Multiannual financial framework 2014-2020 

and EU budget 2014 (2013), available at: https://publications.europa.eu/en/publication-detail/-
/publication/d2cf202e-f36a-45b2-84e7-1ac6ad996e90. 

86  J. Rankin, Brexit divorce bill: how much is it and what is it for?, The Guardian, 29 Nov 2017, available 
at: https://www.theguardian.com/politics/2017/nov/29/brexit-divorce-bill-how-much-is-it-and-what-
is-it-for. 

87  European Parliament, news, Red lines on Brexit negotiations, 6 Apr 2017, http://www.europarl. 
europa.eu/news/en/headlines/priorities/20160701TST34439/20170329IPR69054/red-lines-on-
brexit-negotiations. 

88  European Union, Charter of Fundamental Rights of the European Union, 26 Oct 2012, 2012/C 
326/02. 

89  Citizens’ Rights Directive 2004/38/EC, Official Journal of the European Union L 158, 30 Apr 2004. 
90  Article 21 TFEU in combination with Article 18 TFEU. 
91  Article 18 TEU. 
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those who have legally lived in that state for more than five years.92 Already slight 
changes in these rights will affect a vast number of people as well as companies and 
investors. Even if an agreement will be concluded, the “taking back control” slogan 
suggests that especially the social rights of (former) EU citizens might be reduced 
shortly after Brexit, for example by curbing the right to access social security benefits 
for those who have lived legally in the UK for five years or more. Article 50 TEU 
leaves the regulation of citizens’ rights to an agreement between the UK and the EU. 
Therefore, in absence of such an agreement in the context of Brexit, one has to turn 
to international law to analyse whether it is able to provide for a regulatory 
framework limiting the Member States to alter the rights of EU nationals living in the 
UK as well as the rights of UK nationals living in the EU. On the basis of a human 
rights-based reading of Article 70 VCLT (a.), it can be argued that, while these rights 
must not be fully upheld, they may only be changed in a non-discriminatory way (b.). 

a. A Human Rights-Based Reading of Article 70 VCLT  

According to Article 70(1)(b) VCLT, a withdrawal does not affect any right, 
obligation or legal situation of the parties created through the execution of the treaty 
prior to its termination. While at first sight, this might apply to the rights of 
individuals enshrined in the treaty, such an understanding does not seem to be in line 
with Article 2(1)(g) VCLT, which defines parties as States which have consented to 
be bound by the treaty and for which the treaty is in force. Accordingly, the ILC93 
and most commentators94 agree that Article 70 VCLT does not intend to protect 
vested interests of individuals. This conforms to the classical state-oriented 
understanding of international law. Thus, “the parties” in the case at hand seem to 
refer to the Member States and the EU, but not to individuals. 
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Nevertheless, due to the Copernican turn95 of elevating the individual from a 
mere object to a legal subject of international law, the term “rights of the parties” has 
to be interpreted in a wider context nowadays. This view is supported by European 
Law as well as international law.  

The Member States created the European Union as a “new legal order” of which 
“the subjects (…) compromise not only member states but also their nationals.”96 
This argues in favour of also elevating individuals to the level of subjects of the 
treaties and, thus, understanding individuals as members to the treaties and 
interpreting the term “parties” accordingly. While this is not in line with the wording 
of Article 2(1)(g) VCLT, the aim of this norm is not to delineate the rights of 
individuals from the rights of states, but to delineate the rights of those subjects of 
law that are bound by a treaty from those that are not bound, which are defined as a 
“third State” in Article 2(1)(h) VCLT.97 In the European Union, which is a 
supranational organisation, the individuals acquire rights and duties through the 
treaty and are thus bound by the treaty. From such an understanding follows that 
their rights are also protected by Article 70 VCLT.  

While one might argue that the UK is leaving the EU and, correspondingly, this 
new legal order, international human rights law underscores the continuance of the 
protection by the EU’s citizens’ rights. After the withdrawal of North Korea from 
the Covenant on Civil and Political Rights, the UN Human Rights Committee held in 
its General Comment No. 26 that once the people are accorded the protection of 
human rights, such protection continues to belong to them.98 This reflects Dutch 
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practice in a similar case in 1956: after Indonesia withdrew from the Netherlands-
Indonesian Union, Indonesians living in the Netherlands were not required to apply 
for a working permit – something they were equally not required to do during the 
existence of the Netherlands-Indonesian Union.99 Their status thus remained 
unchanged by the treaty’s termination. Thus, the rights once granted through the 
execution of the treaty, i.e. via the Citizens’ Directive, are still guaranteed for the 
individuals that prior to the Brexit have moved to the territory of either the UK or – 
for UK citizens – the EU and are consequently protected by international human 
rights law. 

b. The Legality of Non-Discriminatory Adjustments 

Such a strict reading seems to restrict any future unilateral alterations of an 
individual’s rights. However, this seems unreasonable. Rather, not all future 
alterations of an individual’s rights are per se excluded. However, any changes need to 
be measured against the rights of the individual. In case only the rights of EU citizens 
in the UK or of UK citizens in the EU are specifically altered, the prohibition of 
discrimination applies. This norm is inter alia foreseen by Article 14 of the European 
Convention on Human Rights, to which the UK is still a treaty party,100 Articles 2(1) 
and 26 of the International Covenant on Civil and Political Rights,101 and Articles 2 
and 7 of the Universal Declaration of Human Rights. It is also regarded as a norm of 
customary law.102 Thus, no interference with citizens’ rights may rely on the 
argument that only EU or UK citizens are targeted. However, an interference based 
on a law by parliament, which, for example, aims at. protecting public security or the 
stability of the systems of social security,103 may be justified as far as it is not based 
on a discriminatory approach. 
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Hence, international law allows all EU and UK citizens living legally in the UK 
and EU respectively to continue exercising their individual rights on a non-
discriminatory basis.  

3. The Future Economic Relations – Governed by WTO Law?  

The World Trade Organization (WTO) rules are regarded as the most important 
fall-back option in case the Brexit negotiations fail.104 Although the WTO rules do 
not allow for the same conditions for British goods to enter the EU market as if 
Britain remained in the EU, they offer a sound and stable basis for future trade 
relations in the absence of a bilateral free trade agreement. 

In order for WTO rules to function as a safety net, two questions need to be 
answered: first, does the UK remain a member of the WTO after it leaves the EU 
and, if so, second, how does Brexit affect the application of WTO rules vis-à-vis the 
EU and other WTO members. 

The UK is a founding member of the GATT 47 and a fully-fledged member of 
the WTO alongside the EU according to Article XI:1 WTO-Agreement.105 Generally 
speaking, both memberships function independently from another.106 This was 
confirmed by a WTO panel in the EC/Certain MS – Airbus case, in which the Panel 
held that the EU membership of certain states does not diminish their rights and 
obligations as WTO members. If, on EU constitutional grounds, the European 
Union is responsible and not the Member State, this fact has to be regarded as a 
purely internal matter between the EC and its Member States which does not affect 
the international sphere.107 The independent responsibility of the Member States is 
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also in line with the ECJ’s view in its advisory opinion on the WTO agreements, in 
which it inter alia held that the WTO agreements are mixed agreements.108 The 
membership of the UK is thus a “dual” one. This reflects the division of 
competences between the EU and its Member States in various policy areas ruled by 
the WTO agreement.109 Thus, the UK will continue to be a WTO member even after 
Brexit; thus, the WTO agreements will generally continue to govern the trade 
relations between Britain and the EU. 

But how do the WTO norms actually apply between the UK and all other WTO 
member states? As was argued above, the norms of all multilateralised mixed 
agreements will generally continue to apply. With regard to the WTO agreements, 
however, one has to distinguish between norms that apply without further 
specification and norms that require specific commitments.  

Norms that apply without further specification will continue to apply to the 
UK.110 They represent by far the majority of the WTO norms. This pertains for 
example to the most favoured nation clause111 and the national treatment clause.112 
Equally, this holds true for most provisions of the multilateral WTO agreements, 
such as the Agreement on Technical Barriers to Trade or the Dispute Settlement 
Understanding (DSU).113 

However, some rules of the WTO agreements require specification of the 
respective commitment a certain member is entering into, first and foremost Articles 
II GATT 1947 and XX GATS. Both norms refer to the schedule of commitments 
and aim at lowering (tariff) barriers to allow for easier market access; this process 
therefore requires negotiations of special schedules, usually before a state accedes to 
the WTO. Yet, in the case of the EU and the Member States, the schedules and tariff 
rate quotas were negotiated with the EU and not the individual states. Thus, after 
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leaving the EU, the UK will no longer possess a specific schedule of concession as 
required by Article II:1(a) GATT 1947 and Article XX GATS. Therefore, it seems 
these norms as such are devoid of any practical effect, as they require specific 
schedules to be fully operational. Here, the US, Canada, Brazil and others have 
already made clear that, in their view, negotiations among all WTO members must 
take place, since any agreement concluded solely between the UK and the EU 
impairs other WTO members114 and “would not be consistent with the principle of 
leaving other [WTO] members no worse off, nor fully honor the existing tariff rate 
quotas access commitments.”.115 Among others,116 the WTO Director General 
Roberto Azevêdo explained that negotiations will have to take place amongst all 164 
WTO members.117 These negotiations will need to be conducted in good faith, 
though the only norms explicitly imposing good faith obligations to the WTO 
member states are Articles 3.10 and 4.3 DSU.118 Here, again, one can rely on general 
public international law, which provides for a duty to negotiate in good faith.119  

In sum, the most important WTO rules will continue to apply. However, the 
WTO system does not provide for a complete safety net, as some norms require 
negotiations in order to become fully operational. It does not follow from this that 
the WTO system is unhelpful for Brexit. Rather, international law places the state 
parties under a duty to negotiate in good faith with each other. In addition, in case of 
a dispute concerning the scope of the rights and obligations of the UK or the other 
WTO member states, one can always turn to the WTO’s dispute settlement 
mechanism, which is the most highly developed and efficient of its kind in 
international law. 
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4. Jurisdiction of the ECJ 

As with regard to the financial obligations, citizens’ rights, and future economic 
relations, Article 50 TEU remains silent on the question of the ECJ’s jurisdiction in 
the future. During the debate prior to the referendum, the ECJ’s (dis-)continued 
jurisprudence constituted one of the main issues, culminating in the statement of 
Prime Minister Theresa May that the continued jurisdiction of the ECJ was “the red 
line” she would not cross in concluding a withdrawal agreement.120 In case no deal is 
agreed upon, it will be relevant to know whether the ECJ retains its jurisdiction in 
cases that have already reached Luxembourg, in cases that originated in or have been 
submitted to any national court before the notice took place or before the withdrawal 
becomes effective and maybe even in cases that originate after Brexit has taken 
effect.  

Here again, Article 70(1)(b) VCLT helps in finding an answer. Since a withdrawal 
does not affect any legal situations created through the execution of the treaty prior 
to its termination, and since cases that have been brought to any national court in the 
EU create such new legal situations, all situations that were submitted to any court in 
the European Union before the withdrawal takes effect will be under the jurisdiction 
of the ECJ. Consequently, preliminary proceedings will at least be legally possible for 
all cases submitted to a national court before 29th March 2019. This is not only in line 
with the current draft agreement between the UK and the EU,121 but also with the 
traditional reading of Article 70 VCLT122 and with the customary rule of the 
continuity of dispute settlement mechanisms.123 Furthermore, this result protects the 
rights of EU citizens. Any other result would allow the withdrawing Member State to 
unilaterally alter its obligation to accept the ECJ’s court jurisdiction not only with 
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effect for the future, but also with effect to the past. Altering the past is not only 
physically but also legally impossible due to Article 70 VCLT.  

In addition, one could argue that disputes arising from Brexit itself could also fall 
within the competences of the ECJ. Such a view finds support from the ICJ, which 
argued that the non-application of the jurisdictional clause after the termination of a 
treaty would be incompatible with the whole purpose of the treaty, since the recourse 
to a dispute settlement body was needed most in such a moment.124 

5. Conclusion: In a No-Deal Scenario, Public International Law Will 
(Mostly) Save the Day 

To sum up, in case no agreement will be concluded, Article 70 VCLT and 
customary international law will guide the future relations between the UK and the 
EU. This applies, for example, to the financial obligations which the UK has already 
accepted to pay, the rights of EU and UK citizens that live in the UK and in the EU 
respectively – which may only be altered in a non-discriminatory way – the trade 
relations of the EU and the UK, which will in general be covered by the WTO 
agreements – with the caveats as stated above – as well as the ECJ’s jurisdiction, 
which will continue to be exercised with regard to all disputes which arose prior to 
the withdrawal. Thus, public international law provides important legal rules if a no-
deal scenario actually takes place.  

IV. Revoking Withdrawal  

Lastly, the legal prerequisites of the best-case scenario will be set out here. In this 
scenario, the Murdoch newspapers, the British public and the British parliament will 
decide that the outcome of the referendum in 2016 was an “accident” in the history 
of the contentious EU/UK history.125 Indeed, due to the narrow result of the Brexit 
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referendum,126 a possible change in government and the endurance of the Remainers, 
this question is still politically alive: Only in December 2017, yet another survey 
found that the majority of the British would now vote in favour of remaining within 
the EU.127 International law provides for the answer in case a reversal were to take 
place.  

Article 50 TEU is tacit on any right to revoke a withdrawal notification before the 
withdrawal becomes effective. After the withdrawal has taken place, only a re-
admittance becomes possible. According to Article 50(5) TEU, any exiting State has 
to apply anew in order to become a member of the EU. But, prior to that, the 
European treaties neither allow the revocation nor do they prohibit it.128 

However, the UK Supreme Court in its Brexit decision found that the UK cannot 
unilaterally revoke the withdrawal notice before the withdrawal takes effect: “Pulling 
... the trigger … causes the bullet to be fired, with the consequence that the bullet will 
hit the target and the Treaties will cease to apply.”129 A bullet once shot, of course, 
cannot be retracted. This result, however, should be treated with caution. Since both 
parties to the case agreed on this issue, the UK Supreme Court had no reason to 
decide differently, especially since this might have led to a preliminary reference 
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procedure to the ECJ.130 In addition, the Court did not examine the VCLT and other 
sources of public international law. These tell a different story: 

Firstly, Article 68 VCLT provides the unilateral right to revoke a notification of 
withdrawal at any time before it takes effect. According to the ICJ, this unanimously 
adopted rule reflects customary international law.131 Secondly, no prohibitions of 
revoking a withdrawal notice are foreseen in any constituent treaties. In accordance 
with the Lotus Rule,132 states are thus free in revoking a withdrawal notice.133 Third, 
just recently, the revocation of the respective withdrawal notices from the ICC 
Statute by The Gambia and South Africa was readily accepted by the Rome Statute’s 
depositary, the UN Secretary General.134 

The reason for allowing the revocation of withdrawal notices lies in the negative 
and unwanted effects of withdrawal. It impairs international cooperation among 
states and might conflict with the principle to peacefully resolve disputes.135 
Furthermore, international law aims at providing stability to international relations in 
order to promote international peace and security. Thus, revoking a unilateral 
measure repairs the damage done and thus affirms the said principles.  

With regard to Brexit, the same attitude is held by European institutions and 
Member States alike. The European Parliament has emphasised that the United 
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Kingdom may revoke its notice.136 Similarly, the European Council’s President 
Donald Tusk recently recalled the words of the UK Brexit secretary, David Davis: “if 
a democracy cannot change its mind, it ceases to be a democracy”.137 The former 
German finance minister Wolfgang Schäuble promised “open doors” to the United 
Kingdom.138 This view is also shared by the new German government as well as 
other European governments. Thus, such a revocation is not only lawful but also 
politically desired before the withdrawal has taken effect.  

V. Conclusion  

It has been shown that international law is of tremendous importance in the 
Brexit process. This is firstly due to the fact that it will apply in both cases that might 
occur, i.e. in a deal as well as a no-deal scenario. Secondly, the importance stems from 
the fact that international law is able to resolve some, if not all, of the contentious 
issues at least to some extent: in case of a deal, international law will govern treaty-
related questions and those issues that have been left unresolved. In case there will be 
no deal, international law will govern all relations between the UK, the EU and third 
states and will in principle provide for sound and stable rules. This includes rules for 
attributing financial obligations, regulating citizens’ rights, applying trade rules and 
exerting judicial jurisdiction – and also how to revoke the withdrawal in case there 
will be change of mind.  

In conclusion, international law will serve as a safety net for the Brexit process, 
independently of how it will be solved. This should comfort fears of legal chaos and 
uncertainty. To end again with Tina Turner: “There’s a name for it / There’s a phrase 
that fits”. And that is public international law. 
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I. Abstract 

European Union citizenship as ‘fundamental status’ is seeing its first challenge on 
a constitutional level. The withdrawal of the UK as Member State to the European 
Union will significantly impact the rights of the UK nationals and the rights of those 
non-UK EU citizens that chose to reside in the UK as Member State. The status of 
European Union citizenship and how it currently applies in the UK is not without 
flaws, but significantly affects and protects non-UK EU citizen residents. UK 
nationals residing in another Member State are in danger of falling within the remit of 
legislation applying to third country nationals after withdrawal. The flaws within the 
UK’s proposal of settled status, impacting on both groups of EU citizenship, can be 
avoided by a unified approach to post EU citizen rights in the UK and EU. A new 
citizenship status can be created, encompassing specific residency related and political 
rights to ensure the ‘fundamental status’ of EU citizenship is reflected while at the 
same time also giving full effect to the UK’s decision to withdraw as a Member State.  
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On the 24th June 2016 the result of the UK’s referendum on European Union 
(EU) membership was announced. European Union Citizens awoke to the prospect 
of a new world. The majority of the eligible UK electorate had voted to leave the EU. 
European Union Citizens had voted to leave the European Union. 

The status of European Union Citizenship and its significance for many UK 
citizens was not a focus within the campaigns. It was raised indirectly, but never 
explicitly, when discussions focussed on freedom of movement and immigration in 
general.1 It became more visible when the UK EU citizens that had settled in another 
Member State (MS) made their voice and concerns heard.2 Even then though, this 
was hardly raised as the issue of EU citizens; it was the issue of British Expats and as 
such a group of British citizens naturally in favour of EU membership, or so it was 
assumed. EU citizenship was only acutely and visibly raised after the referendum 
result was announced on the 24th June 2016. It was raised by the non-UK EU 
citizens residing in the UK.3 

While the UK’s withdrawal as a Member State from the EU raises many 
economic, political and legal challenges, the challenges facing EU citizens are very 
personal and affecting individuals immediately. While the current law, as EU law 
implemented by or directly applying to the UK, does not seem to fully reflect the 
‘fundamental status’ the Court of Justice of the European Union (CJEU) has in mind, 
it nevertheless provides a coherent system of rights.4 The currently proposed 
residency rights regime for the UK’s post EU membership significantly minimises 
those existing rights for both affected groups: UK-EU citizens and non-UK EU 
citizens. The flaws of the proposal offer room for an alternative to be considered, 

                                                           
1  House of Commons Library (2016). A Short Guide to the EU referendum. Briefing Paper Number 

07591; Custice, J. (2017). Why Leave Won the UK’s EU Referendum. Journal of Common Market 
Studies, Vol. 55, S1. pp. 19-37; Eaton, G. (2016). "Why neither side could tell the truth about 
immigration in the EU referendum campaign." New Statesman, 24 June 2016, p. 9. Literature Resource 
Center [online] Available at: http://link.galegroup.com/apps/doc/A458550719/LitRC?u=tou&sid= 
LitRC&xid=c7ba6cb2 [accessed 13/02/2018]. 

2  UK EU citizens unsuccessfully challenged the referendum franchise outlined in the European Union 
Referendum Act 2015 which removed those British citizens living abroad from the franchise of the EU 
referendum when living abroad for more than 15 years, see: R (on the application of Shindler and another) 
(Appellants) v Chancellor of the Duchy of Lancaster and another (Respondents) - UKSC 2016/0105; [2016] EWHC 
957. 

3  The3Million, a non-profit organisation lobbying for EU citizen rights, was launched by non-UK EU 
citizens residing in the UK in July 2016 in response to the referendum vote. 

4  Current law as of January 2018. 
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which can then entrench significant citizenship rights. In order to fully appreciate the 
significance of EU citizenship we need to start by considering the status quo. 

II. What is European Union Citizenship? 

A regulatory triangle outlines and defines EU citizenship, creating the challenge 
to provide a brief overview of the rights entailed within this particular citizenship 
status. European Union Citizenship as a legal construct was established by the 
Maastricht Treaty, and is now set out by Articles 20/21 TFEU.5 

Article 20 TFEU provides for all nationals of a Member State to be also EU 
citizens, consequently treating non-UK EU citizens and UK EU citizens equal in 
their rights of free movement and residence anywhere within the borders of the 
European Union.6 The CJEU created and continues to reiterate the ‘fundamental 
status’ of European Union Citizenship.7 Secondary legislation complements and 
clarifies the content of EU Citizenship in the form of directives and regulations, with 
Directive 2004/58/EC being a key provision.8 While the treaty norm(s) announces 
EU citizenships existence and provides a list of rights entailed within it, secondary 
legislation ensures those are given effect in the Member State through the necessary 
mechanism. As a consequence, free movement as awarded and protected by Art. 20 
TFEU is hardly given explicit effect.  

While the Directive is meant to give the Treaty provision effect, a flawed 
implementation can exclude particular groups of EU citizens. Where the Treaty 
awards free movement rights to all EU citizens, Directive 2004/58/EC specifies the 

                                                           
5  Discussing EU citizenship in context of the introducing treaty is: Bierbach, J.B. (2017). The Maastricht 

Treaty Introduces European Union Citizenship De Jure. IN: Frontiers of Equality in the Development 
of EU and US Citizenship. T.M.C. Asser Press, The Hague. pp. 301-345. 

6  The paper will not discuss EU citizenship in relation to purely internal situations, when EU citizens have 
not exercised their right to free movement. For this see among others: Biltgen, F. (2016). Citizenship of 
the Union and Purely Internal Situations - Discrimination of One’s Own Citizens? IN: New Journal of 
European Criminal Law, Vol. 7, Issue 2. pp. 151 – 163. 

7  E.g.: Rudy Grzelczyk v. Centre public d'aide sociale d'Ottignies-Louvain-la-Neuve Case C-184/99 2001 I-06193; 
Gerardo Ruiz Zambrano v Office national de l’emploi (ONEm) Case C-34/09 ECR I-01177; Dereci and Others 
Case C-256/11 ECR I-11315; Shirley McCarthy v Secretary of State for the Home Department Case C-434/09 
ECR I-03375; Elisabeta Dano, Florin Dano v Jobcenter Leipzig Case C-333/13 ECLI:EU:C:2014:2358; Janko 
Rottman v Freistaat Bayern Case C-135/08 ECR 2010 I-01449. 

8  Directive 2004/58/EC is the corrected version of Directive 2004/38/EC. Available online at: 
http://data.europa.eu/eli/dir/2004/38/corrigendum/2004-06-29/oj [accessed 13/02/2018]. This paper 
will continue to refer to Directive 2004/58/EC. 
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circumstances of long term residency, periods over three months, and in doing so 
narrows scope of EU citizenship.9 The narrowing effect occurs where the Directive 
awards residency rights depending on economic activity or health insured self-
sufficiency. Requiring economic activity in order to allow EU citizenship to provide 
effective residency rights, undermines EU citizenship as independent rights 
provision, as economically active EU citizens are already awarded free movement and 
residency rights under the Treaty. 10 Art. 20/21TFEU are not requiring any economic 
activity, whereas Directive 2004/58/EC does.11 The subtle discrepancy between 
Treaty norm and Directive will become even more apparent within the UK context. 

III. European Union Citizenship in the UK  

The Treaty norms, Directives and other legislative mechanisms concerning EU 
citizens, their family members and their rights all apply in the UK while it is a 
Member State of the EU. The UK’s legal order and specific immigration law regime 
have, however, surfaced fundamental differences in the UK’s implementation of EU 
Directives, compared to that of other MS. 

In relation to EU citizens, the way non-UK citizens can confirm their permanent 
residency status in the UK is of particular interest. Permanent residency and how it is 
acquired, follows from Article 7, 1 (c) of the Directive. The aim of this norm is to 
one the one hand allow individuals to acquire the right to permanently reside in their 
host Member State, while on the other hand ensuring that these non-domestic 
residents are no burden on their host MS. The right to permanently reside in the host 
MS is automatically acquired after 5 years of lawful residence.12 Each MS will have 
procedures in place to allow EU citizens to apply for documents that then serve as 
evidence of the status. In the UK, these documents serve as residency evidence in the 

                                                           
9  Article 7 Directive 2004/58/EC in particular. 
10  EU citizens are considered as qualified persons when they classify as workers, self-employed, service 

providers or service receivers and in so far protected by the free movement provisions establishing the 
single market: Art. 45 – 49 TFEU. 

11  Students are also covered by the Directive and are for the purpose of this paper included in the group of 
economically active. 

12  ‘Lawful’ in this context particularly referring to existing CSI, when required. 



125 
 

naturalisation process and are therefore a document EU citizens are required to 
submit with their British citizenship application.13 

Art. 7 of Directive 2004/58/EC outlines the circumstances in which permanent 
residency is seen to be lawful. A simple presence in the host MS for five years does 
not suffice. Those EU citizens that are not economically active are required to fulfil 
an additional criterion, that of Comprehensive Sickness Insurance.14 It is the UK’s 
implementation of this particular criterion that has received particular attention and 
criticism since the referendum vote triggered an increase in applications for 
permanent residency documents. 

CSI is meant to support MS in providing healthcare for residing economically 
inactive EU citizens. It is designed to prevent negative impact on the finance and 
healthcare system of the host MS. Incoming EU citizens are meant to be able to 
reliably cover their health care costs, in case of need, even if they are not 
economically active. It is consequently only a requirement for those categories of 
mobile EU citizens, that classify as self-sufficient or students. CSI itself, is a 
functional mechanism to provide such assurances. Member States operating an 
insurance based health care system will simply require incoming EU citizens to 
register and pay for their health insurance, like MS nationals. This insurance will then 
resemble CSI. The UK, however, operates a residence based health care system, 
meaning that everybody residing in the UK can access the National Healthcare 
Service (NHS), without having to evidence insurance.15 The requirement of CSI and 
access to the NHS are consequently not exclusive, whereas in other MS a lack of 
insurance evidence at the point of accessing health care will require the individual to 
pay for the service directly. The UK’s NHS does not facilitate CSI as visible residency 

                                                           
13  See Home Office guidance on naturalisation process, available online at: https://www.gov.uk/becoming 

-a-british-citizen [accessed 9th February 2018]. 
14  See among others: Wesemann, A. (2016). Why EU nationals in Britain are hurrying to get one piece of 

paper. The Conversation [online]. Available at: https://theconversation.com/why-eu-nationals-in-
britain-are-hurrying-to-get-one-piece-of-paper-64830 [accessed 5th February 2018]; Delepro, C. (2016). 
Why you need to know about Comprehensive Sickness Insurance. Europe Street News [online]. 
Available at: http://europestreet.news/why-you-need-to-know-about-comprehensive-sickness-
insurance, [accessed 19th January 2018]. 

15  Explaining the UK National Healthcare Service and some of its challenges: Vass, A. (2001). Are the 
media losing faith in the NHS? (UK National Health Service). British Medical Journal, Oct 20, 2001, 
Vol.323 (7318), p.941 (1); Asthana, S. (2011). Liberating the NHS? A commentary on the Lansley White 
Paper, “Equity and Excellence”. Social Science & Medicine. Vol. 72, Issue 6. pp. 815-820. 
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requirement. MS operating insurance based healthcare simply ask incoming EU 
citizens to pay for their insurance in the same way as nationals do. The NHS also 
treats all EU citizens, national or incoming, the same by providing them with free 
healthcare the moment they take residence. Yet, NHS access does not qualify as 
CSI.16 

Most gain access to the UK’s healthcare system, by registering with a General 
Practitioner (GP) in the closest Health Centre. This is the normal first access point 
for health care services that are not emergencies but needs of standard health care. 
When accessing healthcare for the first time, the individual is provided with an NHS 
number, a personal identifier making them trackable within the NHS. Non-UK EU 
nationals register in exactly the same way, are provided with an NHS number and are 
not asked to provide evidence of CSI or EHIC when registering.17 For so long as the 
UK’s EU membership was certain, the requirement of CSI was hardly noted, as even 
students and self-sufficient incoming EU citizens were registered and treated by the 
NHS and not many were seeking to apply for residency documents and citizenship.18 
It was the increase in applications for residence documentation and the amount of 
refusals based on this requirement after the referendum vote that surfaced the issue. 
The way the UK has implemented secondary EU legislation, specifically, Directive 
2004/58/EC, is flawed as it creates an additional hurdle for EU citizens when 
wanting to access healthcare in line with the Directive. There are no policies or 
processes in place to make EU citizens aware of their insurance obligations when 
wanting to access the NHS. In that way, non-UK EU citizens are treated differently 
to UK EU citizens. 

                                                           
16  Ahmad v Secretary of State for the Home Department [2014] EWCA Civ 988 (16 July 2014); [2014] WLR (D) 

318.  
17  EHIC, the European Health Insurance Card, allowing EU citizens access to state provided health care in 

each of the EU MS. When travelling abroad the agreement will see the domestic and the host healthcare 
provider liaise over the cover of cost of treatment, so long as the EU citizen does not reside on a 
permanent basis. In Germany, each card issued by an insurer automatically doubles as EHIC. In the UK, 
those wanting to rely on the agreement need to ask the NHS to provide them with an EHIC card. 

18  The Ahmad case went almost unnoticed at the time, only discussed in connection with other law reforms 
affecting EU citizens, e.g. O’Brien, C. (2015). The pillory, the precipice and the slippery slope: the 
profound effects of the UK's legal reform programme targeting EU migrants. Journal of Social Welfare 
and Family Law, 02 January 2015. p.1-26.  
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The Home Office, the UK ministerial department responsible for immigration, 
has seen a surge in applications for residency documents and British citizenship by 
non-UK EU citizens ever since the referendum.19 In the first three months after the 
vote, the number of non-UK EU citizens applications for PR had already increased 
by around 36 percent.20 2016 saw see the amount of applications in the year almost 
double in comparison to 2015. The first three quarters of 2017 reported a continuing 
rise in applications, with each quarter reporting around 100.000 applications, an 
amount the home office would usually receive within a year. It can therefore be 
expected that the applications will have doubled again, comparing 2017 and 2016. 
The UK will have seen an increase in applications by 206 percent, since the 
referendum vote.21 The data regarding citizenship applications shows a similar 
picture.22 The number of successful applications for permanent residency is 
significantly lower. A refusal, can have significant consequences where the applicant 
was aiming to naturalise. There is the option to re-apply but each permanent 
residency application comes with a fee of £65, whereas the cost of each application 
for citizenship range between £866 and £1282 per adult, depending on 
circumstances. 

The flawed implementation of the Directive is a particular concern for those EU 
citizens that have either moved to the UK with their British spouses or married a 
British citizen at some point after their individual settlement. While they were 
perfectly able to enter and reside in the UK in their own right, as EU citizens, the 
UK’s withdrawal from the EU threatens those rights. These spouses are in danger of 

                                                           
19  The Home Office releases quarterly immigration data, including the applications of EU/EEA citizens 

for residence documentation, available online at: https://www.gov.uk/government/collections/ 
immigration-statistics-quarterly-release [accessed 13/02/2018]. 

20  Bulman, M. (2016). One million EU citizens in Britain 'at risk of deportation' amid surge in permanent 
residency applications since Brexit vote. The Guardian [online]. Available at: http://www.independent. 
co.uk/news/uk/home-news/immigration-eu-citizens-brexit-referendum-deportation-home-office-3-
million-a7451476.html [accessed 9th February 2018]. 

21  Home Office data release, 30/11/2017. Not distinguishing repeat applications. Available online at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/662537/eea-jul-sep-
2017-tables.ods [accessed 9th February 2018]. 

22  Home Office data release, 30/11/2017, Available online at: https://www.gov.uk/government/uploads 
/system/uploads/attachment_data/file/662524/citizenship-jul-sep-2017-tables.ods [accessed 9th 
February 2018]. 
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becoming subject to the UK’s stringent immigration system.23 Similar concerns are 
raised in relation of those that do not fulfil any economic criteria and are yet relying 
on the UK welfare state. Affected are carers, disabled, stay at home parents and 
children in care alike, as they will be finding it hard, if not impossible, to evidence 
five years of lawful residency due to the lack of CSI. 

The UK’s approach to CSI has not only faced criticism by those affected, it also 
continues to be monitored and investigated by EU institutions and saw Scotland 
proposing to drop it as requirement for permanent residency all together.24 In 2012, 
the EU commission described the UK’s implementation of the Directive as being in 
breach with EU law, yet the UK approach has not changed.25 In fact, in the Ahmad 
case before the Upper Tribunal in 2014 the judges found that requiring CSI despite 
free access to the NHS was an appropriate implementation and interpretation of the 
Directive 2004/58/EC: “The fact that the European Commission has raised a doubt 
is no reason for us to ignore binding authority.”26 A reference to the CJEU under 
Article 267(2) TFEU as request for a preliminary ruling was not made. The 
requirement of CSI remained in place. As a consequence, many are unable to secure 
their residency rights within the existing rights regime. 

IV. Settled Status 

This regime will, however, not survive the UK’s withdrawal from the EU. The 
UK has proposed a new residency rights regime regarding settled EU citizens after 
withdrawal, as it expects that the EU Treaties and Directives will cease to apply in the 

                                                           
23  The requirements include, e.g. that the spousal application needs to be made from outside the UK, 

resulting in the family life being seriously impacted as the application process will take a minimum of 
three months. More information on the UK’s immigration rules regarding spouses and family members 
(non-EU/EEA) available online at: https://www.gov.uk/uk-family-visa/partner-spouse.  

24  Culture, Tourism, Europe and External Relations Committee of the Scottish parliament in its 3rd report 
on EU Migration and EU Citizens' Rights, called “on the Scottish government Scottish Government to 
raise this issue at intergovernmental level and press for the sickness insurance requirements to be 
interpreted as being met by the legal right to use the National Health Service.”: The Scottish Parliament. 
(2017). SP Paper 84.1 [online]. Available at: http://www.parliament.scot/S5_European/Reports/ 
CTEERCS052017R03Rev.pdf [accessed 19/01/2018]; The European Commission’s infringement 
proceedings launched as far back as 2012 and specifically state that the UK’s practice of requiring CSI in 
addition to NHS breaches EU law: European Commission Press release [online]. (26/04/2012). 
Available at:  http://europa.eu/rapid/press-release_IP-12-417_en.htm, [accessed 19/01/2018].  

25  Ibid. 
26  Ahmad v Secretary of State for the Home Department [2014] EWCA Civ 988 (16 July 2014); [2014] WLR (D) 

318. 
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UK. As permanent residency, including the CSI requirement, are the result of EU 
legislation, a regulatory gap would occur, rendering the already approved papers 
meaningless without the connection to EU law. In developing the new system, the 
UK seems to have acknowledged the concerns regarding the CSI requirement, as the 
proposed ‘settled status’ does not require applicants to evidence private health 
insurance. 

The UK cut it very fine, when it finally managed to gain the EU’s 
acknowledgment of ‘sufficient progress’ on the issue of citizen rights in order for the 
withdrawal negotiations to move into the next phase with focus on business and 
trade talks.27 Just as the issues arising from the Northern Ireland/Ireland border, EU 
citizens had to receive sufficient assurances regarding their rights for negotiations to 
progress.28 When the policy paper, outlining the new settled status was published in 
June 2017, the UK still had to wait till December 2017 for the EU to agree that 
sufficient progress had been made on securing citizen rights.29 The main points of 
argument being the jurisdiction of the Court of Justice of the European Union 
(CJEU) over EU citizenship cases, and the bureaucracy of the existing application 
process.30 

The proposed successor for permanent residency aims to secure the rights of 
residing non-UK EU citizens in a way that fits with the existing UK immigration 
laws. Settled status as such is therefore not a distinct label, but rather describes the 
group of residency statuses the UK knows and can consequently refer to indefinite 
leave to remain as well as temporary arrangements. ‘Settled status’ for non-UK EU 
citizens is said to be awarded through a ‘streamlined’ and ‘user-friendly’ application 

                                                           
27  Boffey, D. and Rankin, J. (2018). Trade talks will not start until February at earliest, EU tells UK. The 

Guardian. [online] Available at: https://www.theguardian.com/politics/2017/dec/08/post-brexit-trade-
talks-will-not-start-until-february-at-earliest-eu-tells-uk [accessed 05/02/2018]. 

28  Jesse, N.G., McMahon, T. G., Murphy, M. C., O’Brien, G. & White, T. (2016). Ireland and Brexit: A 
Roundtable. New Hibernia Review, Vol. 20, 4. pp. 17- 43; Doyle, J. & Connolly, E. (2017). Brexit and 
the Northern Ireland Question. pp. 139 – 159. IN: Fabbrini, F. (2017). The Law & Politics of Brexit. 
OUP. 

29  HM Government (2017). The United Kingdom’s Exit from the European Union. Safeguarding the 
Position of EU Citizens Living in the UK and UK Nationals Living in the EU. [Online] Available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/621848/60093_Cm9
464_NSS_SDR_Web.pdf [accessed 5th February 2018] 

30  HM Government (2017). Ibid. p. 3 para 6 & p. 17 para 58.  
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scheme, ending the bureaucratic efforts of completing a 85 pages document that was 
required for permanent residency applications.31  

While settled status is promising to be more inclusive, as it does not solely rely on 
economic activity but on residence evidence mainly, it does not provide the same 
spectrum of rights to settled non-UK EU citizens as they currently enjoy. The 
document outlining the new arrangement makes no mention of the political rights 
non-UK EU citizens currently enjoy in the UK. The whole paper very much focusses 
on the establishment of a new right to reside, nothing more, and as such moves even 
further away from the rights EU citizenship entails following Art. 20/21 TFEU. The 
‘fundamental status’ of European Union Citizenship is not acknowledged.32 The joint 
technical note, published by the negotiators and providing a gridded overview of the 
agreed results of phase 1 of the negotiations, only briefly refers to ‘settled status’ as a 
UK matter.33 It is an indication that the EU negotiators found the newly proposed 
status protects EU citizen rights sufficiently, but mainly with focus on progressing to 
the next phase, not as a final agreement. It remains to be seen in how far the legally 
entrenched version of the proposed new status fully resembles what was drafted in 
June 2017. There is still room to develop a more substantial offering. 

V. UK EU citizens outside the UK 

While settled status is introduced by the UK as a means to fill the void permanent 
residency regulations will leave after withdrawal, a similar arrangement will be 
applying to UK EU citizens residing in another MS. While the proposed settled status 
will only affect the ones on the first side, the negotiators have always been clear that 
any agreement in relation to EU citizen rights will need to be reciprocal.34 While 

                                                           
31  The UK Government launched an EU citizen campaign in order to explain the proposed status to 

affected non-UK EU citizens residing in the UK [online]. Available at: https://eucitizensrights. 
campaign.gov.uk. [accessed 05/02/2018]. 

32  See FN 8. 
33  Joint technical note on the comparison of EU-UK positions on citizens' rights, published December 

2017: https://www.gov.uk/government/publications/joint-technical-note-on-the-comparison-of-eu-uk-
positions-on-citizens-rights [accessed 27/01/2018]. 

34  Reciprocity features in HM Government (2017) FN 30, as well as the Joint report from the negotiators 
of the European Union and the United Kingdom government, published 8th December 2017 [online]: 
https://ec.europa.eu/commission/sites/beta-political/files/joint_report.pdf [accessed 27/01/2018], p. 
1 para 6. 
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discussing the residency regimes of each MS British nationals chose to settle in is not 
within the remits of this paper, looking at the issues facing UK EU citizens settled in 
the non-UK EU more generally will surface the complexity of the endeavour to 
detangle citizen rights at the point of MS withdrawal from the EU. 

UK EU citizens face an arguably more fundamental dilemma compared to non-
UK EU citizens. While the latter is affected in exercising their EU citizenship, facing 
a limitation to the territory in which it applies, the former is in danger of losing the 
status altogether. Art. 20 TFEU states that every national of a MS is also an EU 
citizen. EU citizenship and nationality to MS are linked. Every MS national is 
automatically an EU citizen, giving MS total authority over who will become an EU 
citizen, as only they set out the naturalisation process and requirements for gaining 
nationality and/or citizenship by birth. While Art. 50 TEU was introduced with the 
Lisbon treaty in order to provide a mechanism to leave the Union, no amendment to 
Art. 20/21TFEU was introduced to acknowledge any consequences of withdrawal. 
There is therefore no clarification in the Treaties whether the withdrawal as a MS 
results in the loss of EU citizenship for the nationals of the withdrawing MS. 
Arguably, the impact on those that were never mobile and have never exercised their 
free movement rights remains minimal.35 Those that have, however, and are now 
settled in another MS are in danger of losing their EU citizenship status. They may 
become subject to the same immigration laws as third country nationals. Assuming 
this, UK EU nationals would need to secure their residency rights following Directive 
2003/109/EC, concerning the status of third-country nationals who are long-term 
residents.36 

As third country nationals, even if qualifying as long-term residents, their rights to 
leave their current host MS would be hugely limited compared to their existing free 
movement rights, only allowing absences of 12 months.37 In the attempt to acquire 

                                                           
35  On the relevance of mobility in relation to EU migration see: Mahendran K. (2013). “A Two-Way 

Process of Accommodation”: Public Perceptions of Integration along the Migration-Mobility 
Continuum. In: Korkut U., Bucken-Knapp G., McGarry A., Hinnfors J., Drake H. (eds) The Discourses 
and Politics of Migration in Europe. Europe in Transition: The NYU European Studies Series. Palgrave 
Macmillan, New York. pp. 109-131. 

36  Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals 
who are long-term residents. OJ L 16, 23.1.2004, p. 44–53. 

37  The Directive is considering the absence from an wholesome EU perspective, not from the host MS 
perspective. Residence in another MS is consequently permitted. Article 9 outlines in how far absences 
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the right to remain, they’d need to evidence their uninterrupted presence in their host 
MS for a minimum of five years, only allowing absences of six consecutive months 
and no more than ten months in total. This mirrors the current residency rights 
regime, with the difference that they would not need to seek the MS permission to 
enter their territory. All of the rights under Directive 2003/109/EC are 
predominantly residency focussed. They are to allow and enable third country 
nationals to be treated equally to MS nationals and EU citizens in that regard, also 
allowing access to e.g. study grants, social assistance and tax benefits.38 Only though, 
as and when the individual can claim to be a long term resident by fulfilling the 
criteria outlined in Article 4 of the Directive. This creates and additional burden, as 
up until the UK’s withdrawal UK EU nationals would have to have been treated 
equally to nationals of their host MS upon arrival. While the Directive also allows for 
permanent residency rights in the Union overall rather than just a specific MS, 
individuals would need to evidence the reason for their movement and be limited 
about the purpose and time span of their stay, which is another significant limitation 
compared to the rights of an EU citizens. Former UK-EU citizens will then be able 
to cross MS border for work or in offering a service.39 

Discussing the rights regime that might eventually apply to former UK-EU 
citizens raises important issues, but avoids the discussion of the status itself. The idea 
of loss of rights with loss of EU citizenship for no fault of their own is an 
uncomfortable one for those affected. While UK EU citizens residing in the UK will 
see their future mobility rights limited, mainly impacting their means of visiting 
abroad or enjoying the other benefits of the single market, those residing in another 
MS are seeing the more substantial part of EU citizen rights threatened. The 
negotiating parties have agreed a reciprocal agreement will be reached, meaning UK 
EU citizens can expect a similar status to the one proposed by the UK as settled 
status. In some respect, the proposal will leave them worst of in comparison to 
Directive 2003/109/EC, as no willingness was expressed to continue to allow the 
crossing of internal EU borders after the UK’s withdrawal. Should this Directive not 

                                                                                                                                     
from the individuals host MS (where they seek to qualify as permanent resident) and the community as a 
whole are permitted and when the right to reside is consequently withdrawn. 

38  Ibid. FN 37. Article 11. 
39  Ibid. FN 37. Article 14 ff. 



133 
 

apply to British nationals, they’d be bound to remain in the MS of their settlement at 
the time of withdrawal, according to the current proposal.40 

Another group of EU citizens particularly affected by the withdrawal process are 
those residing and holding Irish/Northern Irish-British nationality. The Belfast 
Agreement, also referred to as the Good Friday Agreement, states in Article one that 
all Northern Irish individuals have the right to choose to be Irish, or British, or in 
fact both.41 The article expressly states that “no change to the legal status of 
Northern Ireland” itself can alter this arrangement.42 Arguably, the UK’s withdrawal 
from the EU constitutes such a ‘change to the legal status’, removing Northern 
Ireland as a Member State of the EU, albeit not in their own right.43 The joint report 
explicitly declares that the Belfast Agreement will remain unaffected by the 
withdrawal agreement and as such intact.44 The ongoing negotiations will show in 
how far this is feasible, particularly considering the political complexities. It is 
questionable whether an individual solution applying to only one particular group of 
EU citizens affected by the UK’s withdrawal is an attractive and efficient way to 
regulate the future rights of individuals and the relationship between the EU and UK. 
The created patchwork will not provide for a reliable and transparently enforceable 
solution. 

All we know so far about how EU citizenship will be given effect by the UK and 
the EU relies on what the negotiating parties tell us. They are tasked to achieve some 
sort of agreement on citizen rights that not only acknowledges the complexity of 
lived EU citizenship but also the UK’s internal (constitutional) legal order. While the 
EU and UK have their legislative processes in place to legally entrench their so far 
agreed policies, it is worthwhile considering the views of the CJEU’s views. The court 
has shaped EU citizenship ever since its introduction in the Maastricht Treaty.45 

                                                           
40  The joint report discusses rights in reference to host state only, see: Joint report (2017) FN 34. 
41  Northern Ireland Office. (10th April 1998). The Belfast Agreement. Constitutional Issues, Article 1. 

Available at: https://www.gov.uk/government/publications/the-belfast-agreement [accessed 12/02/ 
2018]. 

42  Ibid. 
43  Discussing the added complexity in Ireland/Northern Ireland is: Whelan, N. (2018). EU rights of Irish 

citizens in North a Brexit dilemma. The Irish Times [online]. Available at: https://www.irishtimes.com/ 
opinion/noel-whelan-eu-rights-of-irish-citizens-in-north-a-brexit-dilemma-1.3385131 [accessed 12/02/ 
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44  Joint report FN 35, para 42 ff. 
45  See FN 8. 
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While the CJEU has heard many cases requesting it to clarify the rights awarded with 
the EU citizenship status, the number of cases discussing the potential loss of the 
same are minimal. There is, however, one case that carries particular relevance for 
UK EU citizens: the case of Rottmann. 46 This case provides us with the opportunity 
to see how the court assesses the loss of EU citizenship as a status and in doing so 
may well provide the blueprint for cases brought before the Court by those citizens 
affected by the UK’s withdrawal from the EU. 

VI. Loss of EU citizenship – Rottmann 

When naturalising as German, Rottmann lost his Austrian citizenship status. The 
German authorities eventually discovered that Rottmann had acquired the German 
citizenship by hiding the fact that, as part of criminal proceedings against him an 
arrest warrant had been issued by the Austrian authorities. Rottmann gained German 
citizenship through fraudulent behaviour. Consequently, the German authorities 
withdrew Rottman’s German citizenship, and he was now left stateless. In the 
process of losing his citizenship to Austria and Germany, he was also in danger of 
losing his European Union citizenship, following the Art. 20 TFEU definition 
outlined above.47 

The case was significant in many ways, one relating to the question of jurisdiction 
of the, considering that nationality is viewed to be the sovereign matter of each MS.48 
The Court repeated the declaration of the ‘fundamental status’ of European Union 
Citizenship from previous case-law and used this to explain its jurisdiction arguing 
that: 

“It is clear that the situation of a citizen of the Union who, like the applicant in the main 
proceedings, is faced with a decision withdrawing his naturalisation, adopted by the 

                                                           
46 Janko Rottman v Freistaat Bayern Case C-135/08 ECR 2010 I-01449. 
47 Ibid. para 22 ff. 
48  Kochenov, D. (2010). Case C-135/08, Janko Rottmann v. Freistaat Bayern, Judgment of the Court (Grand 

Chamber) of 2 March 2010. Common Market Law Review, Vol 47. p. 1831 ff; Shaw, J. (2011). Has the 
European Court of Justice Challenged Member State Sovereignty in Nationality Law? IDEAS Working 
Paper Series from RePEc; Jessurun D'oliveira, H.u, De Groot, G. R. & Seling, A. (2011). Court of 
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135 
 

authorities of one Member State, and placing him, after he has lost the nationality of 
another Member State that he originally possessed, in a position capable of causing him to 
lose the status conferred by Article 17 EC and the rights attaching thereto falls, by reason of 
its nature and its consequences, within the ambit of European Union law.”49 

In reference to previous cases, the court insisted that Member States must “have 
due regard to European Union law” when “exercising their powers in the sphere of 
nationality”.50 Consequently, it declared that where the acquisition and loss of EU 
citizenship is concerned, a judicial review mechanism exists allowing the review of 
such decisions through the national courts and, by reference to it, the CJEU.51 The 
Court was adamant to hear the case. Rottmann can prove to be a significant case for 
UK EU citizens, as the Court re-enforced the legal status of EU citizenship and its 
relevance for the individual affected, consistently referring to it as fundamental 
status.52 Rottmann opens the door for UK EU citizens to argue that the loss of EU 
citizenship by their nation states withdrawal from the EU is an unproportional 
infringement of their rights, without any justification on the nation states side. After 
all, it cannot not be argued that all UK EU citizens unanimously agreed to leave the 
European Union. 

The question we eventually need to ask, though, relates to the way EU citizenship 
and MS nationality are linked. Is it time to consider whether EU citizenship, rather 
than being bound to the nationality of a MS, should as citizenship concept function 
entirely independently from national citizenship?53 Interestingly, the CJEU will soon 
be asked to clarify precisely that in the first case brought before it by affected UK EU 
citizens. At the time of writing, a Dutch District Court in Amsterdam had decided to 

                                                           
49 Rottmann FN 47, para 42. 
50  Ibid. para 45, referring to Case C-369/90 Micheletti and Others [1992] ECR I-4239, paragraph 10; C-
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refer two questions to the CJEU as a result of the case in front of it. A group of 
British nationals brought a case before the court raising the question regarding their 
rights as residence in the Netherlands after the UK’s withdrawal as a MS. The 
plaintiffs were successful in that the Dutch court decided on the 7th February 2018 
to refer to questions to the CJEU: 

“1. Does the withdrawal of the United Kingdom from the EU lead to a legally declining 
lapse of the EU citizenship of British nationals and thus to the elimination of the rights and 
freedoms deriving from EU citizenship, if and in so far as the negotiations between the 
European Council and the United Kingdom are not otherwise agreed? 
2. If the answer to the first question is in the negative, should conditions or restrictions be 
imposed on the maintenance of the rights and freedoms to be derived from EU 
citizenship?”54 

While the case had not yet been referred to the CJEU at the time of writing, the 
significance of the above discussion is reflected by the reference of the Dutch 
District Court already. Rottmann will no doubt play a part in this new case before the 
CJEU, with Member States and EU institutions watching closely in how far the EU 
Court will be clarifying the process of judicial review around the loss of EU 
citizenship, or even take a firm stand in relation to loss through MS withdrawal. It 
will take time before the Court will consider, let alone decide the case and it is 
unlikely that a decision will be made before the announced date of withdrawal: 29th 
March 2019. It is likely, however, that the case will impact negotiations as it is in 
neither party’s interest to create a legally binding document, which the withdrawal 
agreement will be, that will consequently need to be reviewed and amended in line 
with the CJEU decision.55 It remains to be seen whether this case has the power to 
delay the official withdrawal altogether, or at minimum lead to the implementation of 
a transitional period in which all EU citizen rights still apply. Interestingly, the joint 
report also announces the negotiators agreement on eventually ending the CJEU’s 
jurisdiction over cases affecting those EU citizenship groups discussed above.56 In 

                                                           
54  Court of Amsterdam, Case number C/13/640244/KG ZA 17-1327, 7th February 2018. Decision 

available at [Dutch]: https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBAMS:2018:605. 
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56  Joint technical note FN 34. p. 15 #56. 
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the light of the present case of the UK EU citizens residing in the Netherlands, we 
can see why57. 

VII. An Alternative 

The negotiators very much focus on the immediate practicalities of the UK’s 
withdrawal as a MS. In doing so both sides show a lack of appreciation for need of a 
wholesome approach to citizenship.58 Much emphasis is given to economic activity, 
to the extent that within the debate two categories of EU citizens are created: the 
good (economically active) and the bad. Interestingly, the European Parliament’s 
approach differs. This institution continuously calls for the continuing application of 
EU citizenship rights after the UK’s withdrawal. 

Arguably, non-UK EU citizens lose nothing but the access to then former EU 
territory. Putting it this simply, however, undervalues the complexity of the matter. 
We discussed the law as it stands and any future arrangement between the UK and 
the remaining EU MS cannot apply retrospectively. Considering principles such as 
the rule of law together with the CJEU case law, negotiators should be looking for 
something more ambitious than settled status. They should aim to establish a clear-
cut new regime for the future while at the same time not jeopardising the rights of 
those that have exercised their free movement rights as they currently stand. 

EU citizen rights are going beyond residential rights, which are arguably the most 
used and best known. European Union citizenship also entails political rights, such as 
the right to stand for and cast the vote in regional (council) elections and the right to 
elect the Members of the European parliament. These political rights will be lost with 
the UK’s withdrawal, according to the current post EU agreement between the 
negotiating parties. For UK EU citizens, the loss occurs with the potential loss of EU 
citizenship. Non-UK EU citizens will see their EU citizenship rights hollowed, with 
only specific residency rights to remain. The EU and UK can, however, ensure the 
protection of EU citizen rights, equivalent to the status quo for those that have 
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19th June 2018. No submission to the CJEU for preliminary ruling will be made at this point, see: 
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already exercised their rights. Negotiators should consider to create a new meaningful 
citizenship status that encompasses these rights and at the same time allows a 
differentiation to post EU membership movers as desired. 

The UK recognises varying degrees of British citizenship, through different forms 
of nationality, some excluded from the scope of European Union Citizenship.59 The 
system around British citizenship is complex and the result of an uncodified 
constitutional system. Having said that, it is also largely the result of “nationality in 
the British empire [being] handled in a haphazard and uncertain manner, leaving a 
legacy of confusion” and, as added complication, its ‘entanglement’ with the 
immigration law.60 While adding to this complexity is in no way desirable, settled 
status as currently proposed promises to complicate the existing immigration system. 
The UK expects to be able to differentiate between currently residing EU citizens 
and new movers without providing the practical means to enable to do so. While the 
application process is promised to be ‘streamlined’ it is unclear in how this will be 
reflected as and when settled status will need to be evidenced, e.g. at border control, 
when applying for new employment. 

The practicalities around settled status are only one argument for a more 
substantial offering. The UK and EU should, after membership of over 45 years at 
the point of envisaged withdrawal in March 2019, recognise the need for an 
individually drafted successor of EU citizenship, learning from the UK’s approach to 
postcolonial citizenship(s).61 What this proposed UK-EU citizenship would need to 
entail as essential core is what EU citizenship already entails, so its scope is quickly 
defined: 

The right to indefinitely remain in the host MS of the EU citizens’ choosing, 
including the linked access to healthcare and the welfare state, also extending 
to family members, and 
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The right to political participation in their communities (local/regional 
elections as candidates and voters). 

These are the core rights that affected EU citizens are currently lobbying 
negotiators on both sides for to keep.62 The offering agreed in December 2017, still 
to become legally binding within the withdrawal agreement, covers the basic 
minimum of the above rights, and is very clear that a prolonged absence from their 
host MS will see affected EU citizens lose their ‘settled status’.63 The negotiators 
should instead of focussing on a successor for permanent residency aim to create a 
citizenship status that is a worthy replacement for EU citizenship. A clear cut status 
in the form of a newly created citizenship offers a series of strengths compared with 
a simple residency status and also eliminates many of the weaknesses within the 
current offering.64 

At the point of writing, the UK has expressed its focus on ending free movement 
for EU citizens with the UK’s withdrawal as a MS. In order to achieve this, the UK 
will have to manoeuvre existing EU law very carefully when agreeing on transitions 
and future application of EU law. It will also need to ensure a clear differentiation 
between EU nationals with a right to reside and those without. It will want to be able 
to distinguish residents returning home from those EU citizens visiting the country. 
The latter will be subject to whatever immigration regime will exist in Post EU UK.65 
If the UK continues to argue that a different immigration regime needs to apply to 
EU citizens with residency rights and those without, it needs to enable a simple and 
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transparent differentiation. EU citizens are ‘serial offenders’ when it comes to 
mobility. Most EU citizens will keep close ties to their country of origin, or will want 
to exercise their free movement rights in any of the remaining EU MS. Whenever 
they seek to re-enter the UK, they will be in danger of falling within the new border 
control regime. A newly created UK-EU citizenship, awarded to non-UK EU citizens 
settled in the UK and UK-EU citizens settled in one of the remaining EU MS, will 
allow for a practical and simple way of distinguishing those with existing settlement 
rights from new entries at the point or border crossing. 

It seems inevitable to issue some sort of identification document to EU citizens 
with residency rights. The UK envisages a digitalised system but it does not 
necessarily have a track record of success and reliability when it comes to 
functionality and data protection.66 ID cards have no tradition in the UK and 
whenever it saw a government considering to introduce it, it failed.67 Passports, 
however, are a very accepted medium of identification. A UK-EU citizenship 
passport, can serve as a reassurance mechanism that any digital data held in a newly 
established paperless border control system will not be the only evidence of the 
existing rights of residing non-UK EU and UK EU citizens. A newly created 
citizenship status will consequently enable a much simpler system of border and 
immigration control. The same applies for the remaining EU MS, who do have an 
interest in monitoring movement of residing UK nationals. 

Affected EU citizens are anxious about the complex promises regarding family 
reunion and future family members while political guarantees are not entrenched in 
law. It is particularly concerning as the UK Home Office has shown limited 
compassion and in its decision making supports the creation of ‘skype families’.68 
Non-UK EU citizens fear falling into the same immigration assessments currently in 
place. While the UK is an EU MS, EU citizens are treated like UK nationals at entry 

                                                           
66  Neville, S. (2017). NHS fights to restore services after global hack. Financial Times [online]. Available at: 

https://www.ft.com/content/fa5ed73a-37e7-11e7-ac89-b01cc67cfeec [accessed 14/02/2018]. 
67  Galpin, C. (2017). If you think David Davis has U-turned on ID cards, think again. The Conversation 

[online]. Available at: https://theconversation.com/if-you-think-david-davis-has-u-turned-on-id-cards-
think-again-80567 [accessed 14/02/2018]. 

68  Children’s Commissioner. (2015). Family Friendly? The impact on children of the Family Migration 
Rules: A review of the financial requirements [online]. Available at: https://www. 
childrenscommissioner.gov.uk/wp-content/uploads/2017/06/CCO-Family-Friendly-Report-090915. 
pdf [accessed 14/02/2018]. 



141 
 

into the country, their period of stay and their EU citizen family members being able 
to enter with them. The herein proposed UK-EU citizenship should be construed in 
a way that it allows future children, adopted or born, to be granted the exact same 
status immediately. They need to also, in line with the current system of permanent 
residency, be entitled to British citizenship in their own right. When it comes to 
family members, UK-EU citizenship needs to allow for and ensure family reunion for 
reasons of care and dependency, if an infringement of Art. 8 ECHR is meant to be 
prevented.69 The newly created citizenship status will enable the UK to streamline 
requests for re-union and assess effectively when and where the rights of the UK-EU 
citizen need to be granted to family members, too. As such the strain on the Home 
Office will be lifted. Reciprocally, the exact same arrangement will apply for UK-EU 
citizens settled in one of remaining EU MS, enabling those host MS to process any 
family reunion requests in a similarly effective manner. 

Citizenship is an expression of an individual’s legal-political link to a state, or 
political community of the same kind. Most importantly, it is not granted with an 
expiry date. If not gained through fraud, or through other means of unlawful 
behaviour, the awarding state will have no power to withdraw citizenship and the 
rights linked to it as a status. The proposed ‘settled status’ as well as the existing 
permanent residency apply with a time limit. Due to the high mobility of EU citizens, 
it may seem logical to assume that once they have moved away from their state of 
residence for a longer period, their residency interest has faded or disappeared 
completely. Within the EU, moving from one remaining MS to another while still 
maintaining EU citizenship never needs the individuals to have a clear residence 
intention. They will maintain a right to reside, even if a right to permanently reside 
within one specific MS, will be affected through long absences. The UK’s withdrawal 
as EU MS however seriously impacts the way EU citizens reside and which rights are 
awarded to them and, most importantly, how these rights are preserved. As the UK 
withdraws as a MS of the EU, EU citizenship will be significantly limited in scope, as 
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it will demobilise residing non-UK EU citizens with threatening a loss of their then 
awarded ‘settled status’. The negotiators will be created a hollowed EU citizenship 
with limited meaning where mobility and free movement are concerned. 

It is questionable why a settled EU citizens in the UK or another EU MS should 
need to fear the withdraw of their rights if they are aiming to embrace free movement 
or are forced to move by personal or other circumstances. UK-EU citizenship as a 
status, will not require uninterrupted residency in the awarding state. There is no legal 
reason for a once acquired status to be dependent on continuing presence. Citizens 
are not required to remain present in the state of their citizenship in order for them 
to continue to be able to hold on to that specific status. Their links to their country 
of origin, are arguably not closer, nor more stable than that of those with proposed 
settled status or the existing permanent residency. UK-EU citizenship has no need to 
be tied to a residency requirement. It will truly support the CJEU’s view of EU 
citizenship as ‘fundamental status’.70 The court is not taking the loss of EU 
citizenship lightly and a newly introduced UK-EU citizenship securing current rights 
will show that the relevant legislators in the UK and EU are not either. 

VIII. Political Will 

UK-EU citizenship provides a coherent approach to securing the rights of non-
UK EU citizens settled in the UK and UK EU citizens settled in a remaining EU MS. 
It also solves many practical and legal issues for both negotiating parties. Despite all 
this, there is no sign on either side that a status of this kind is being seriously 
considered. There is no reason in law, it is a merely political decision not to. 

The public debate in the UK can be perceived as immigration focused, not at all 
limited to EU citizens’ migration but nonetheless encompassing them as foreigners, 
too. Consequently, it will be difficult for politics to convince the public of a newly 
created category of British citizenship, albeit not entailing all the rights of full British 
citizenship. Where is the public’s interest and where are the advantages for them in 
that status being created and awarded to resident non-UK EU citizens? It is a 
political challenge to re-focus public opinion from the physical presence of non-
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nationals within a country to the impact that presence has.71 Whole communities are 
being re-built and the UK’s economic strength of today has not been built by British 
nationals alone.72 The political challenge is not purely internal, as the EU faces a 
similar dilemma. One of the (constitutional) conditions of the negotiation outcome is 
the reciprocity of the agreement reached. Whatever the arrangement, the rights 
awarded to UK-resident non-UK EU citizens and EU-resident British nationals need 
to match.73 This reciprocity complicates any decision process, as effectively all 
current EU Member States and the relevant institutions need to be in agreement. 
Considering the struggles around Treaty ratification, and the ‘fundamental status’ of 
European Union Citizenship, the will to be creative is minimal. Heading down a path 
that may require a treaty amendment is not only politically unattractive, it is also 
practically untenable considering the timescale outlined by Article 50 TEU and the 
constant threat of transitionless exit in March 2019. 

The EU does not just face the institutional struggle, it also faces the diplomatic 
challenges of discussing the matter of future rights of settled British nationals with 
each and every single remaining MS. As soon as the proposed oversteps, even 
marginally, the existing regime of directives and regulations the EU negotiators will 
quickly find themselves in the middle of accusations of overstepping competencies 
and marginalising national sovereignty.74 Considering how long it took to instate the 
Lisbon Treaty, as it is known now, it is unsurprising that there is little interest in an 
inventive approach by installing a new UK-EU citizenship concept.75 
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A solution may well lie in the legal processes around withdrawal and the precise 
step by step approaches that are taken towards the new legally asserted relationship 
between Post-EU UK and the EU. The negotiators are still at the beginning of the 
process, still asserting the shape of any future relationship. The final withdrawal 
agreement will outline how the UK’s withdrawal will be facilitated and what 
relationship the withdrawal aims to achieve between the political entities, once 
separated. Every step until then, is a political mechanism without any legally 
enforceable gravitas. The joint reports, agreed throughout the phases of the 
negotiations, are legally irrelevant. They do, however, fulfil a fundamental political 
function: They’re meant to install trust. Both sides need to negotiate through a forest 
of industries and areas of society that are affected by the withdrawal. They need to be 
viewing the joint reports as binding, in that their content will be reflected in the final 
withdrawal agreement but are also able to use the sub-agreements as a means to test 
views of other stakeholders, e.g. the remaining EU MS.76 If, at this early stage within 
the process, both negotiating parties were to be ambitious by proposing a newly 
created UK-EU citizenship as described above, the diplomatic challenge can be 
embraced in bitesize chunks, talking one challenge at a time, before the legalisation of 
the proposal becomes pressing. Political disagreements can be addressed on a step by 
step basis. The EU will need time to liaise with its remaining MS over the political as 
well as legal concerns with such a status and will most likely face difficulties in 
convincing Poland and Italy, considering their national political challenges. However, 
it may find support in other Member States, who have a keen interested in securing 
the rights of EU citizens, considering the number of nationals of their origin residing 
in the UK or the number of UK citizens with EU citizenship status residing. 

Lastly, while a newly created UK-EU citizenship status is clearly an attractive 
solution now, the EU will also need to consider the long term (political) impact. Will 
MS view such an arrangement as enabling withdrawal from the European Union 
while at the same time limiting their sovereignty over nationality and citizenship 

                                                           
76  The political relevance of these joint reports was drawn out when David Davies (Secretary of State for 

Exiting the EU) pointed out the lack of legal enforceability after receiving criticism for the agreement 
reached: Rankin, J. & Boffey, D. (2017). David Davies scrambles to salvage EU relations after ‘damaging 
trust’. The Guardian [online]. Available at:  https://www.theguardian.com/politics/2017/dec/12/david-
davis-has-damaged-trust-in-the-uk-for-brexit-talks-says-verhofstadt [accessed 05/02/2018]. 
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status? The new status will benefit those that exercised free movement but will, just 
as EU citizenship, only have very limited, if any advantages for those that have not. 
European Union Citizenship continues to be criticised for its favourable bias towards 
those EU citizens embracing mobility. Zambrano was the first case to seemingly 
install a fundamental right for EU citizens that have never crossed the border to 
another MS, doing so with a rather narrow scope.77 The EU can do more to bring 
EU citizenship to those that are not mobile themselves, as the status also embraces 
the benefits of the single market overall. The benefits of single market membership 
are however so complex and interlinked, that it will be difficult to market them as 
convincing arguments in political debate. EU citizenship, and the newly created UK-
EU citizenship status, wants to enable and support mobility first and foremost.  

It is, however, this mobility that is and was wanted by the negotiating parties 
when the UK joined the EU as a MS. As the withdrawal threatens the rights of the 
most mobile, both sides need to accept that the loss of, or hollowing of, the EU 
citizenship as status is an unacceptable outcome.78 A unique concept of UK-EU 
citizenship, tailored to satisfy bureaucratic needs of the facilitating states as well as 
ensuring continuity of the rights regime in place, is a legally ideal solution, despite 
requiring political will on all 28 fronts. 

                                                           
77  Gerardo Ruiz Zambrano v Office national de l’emploi (ONEm) Case C-34/09 ECR I-01177. 
78  For a functionalist approach see among others: Mindus, P. (2017). European Citizenship after Brexit. 

Freedom of Movement and Rights of Residence. Palgrave. 
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I. Introduction 

Brexit is the rejection of the supranational order of the European Union. The 
United Kingdom decided to return to a more exclusive national sovereignty. 
Resistance to substantial immigration from other European countries was one of the 
most important motives for this decision. A renewed belief in national independence, 
focusing on the national population, is the result. In this context it can be useful to 
take a closer look to an important political concept: the national citizen. 

 
A national citizen is a subject of a nation state with specific rights and duties 

deriving from that status. This national citizen as a concept is in itself a combination 
of three distinguishable concepts: the concept of citizenship, the concept of the 
member of a nation and the concept of a subject of a sovereign state. Although these 
concepts often coincide, they just as often do not, and their combination can produce 
ambivalence and contradictions. These contradictions concern the criteria for each of 
the three concepts, the associated ideologies and the interests that are involved. This 
produces an uneasy fusion of concepts. 

 
In this article I will firstly give short descriptions of each of the three concepts, 

followed by an explanation of how these concepts merged into one and why this 
combination is so successful. Next I will argue that the differences between the three 
concepts can give rise to ambiguity and complications, especially when the ideal 
conditions of the national citizen are not met. 

II. Citizen 

A citizen is a member of political community, who accepts the rights and duties 
that he derives from this status and who participates in the political decision making 
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of his community.1 Citizenship as a political concept has very old origins. It dates 
back to the Athenian democracy as described by Aristotle and to the Roman 
republic.2 After the fall of Rome the concept of citizenship waned, with some 
reappearances during the Middle Ages in independent cities3, only to be fully 
resuscitated in the eighteenth century with the French revolution. From then on, it 
remained an important political concept in western democracies, be it in a quite 
different form than its ancestors during Antiquity. 

 
Within the theory of citizenship there exists an important difference between the 

so called republican and liberal versions.4 The republican version goes back to the 
Greek democratic ideals and has at its core the democratic self-rule and active 
participation of the citizens in the public life and in the political decision-making of 
the community. The liberal version on the other hand owes its characteristics both to 
ancient Rome and to liberalism, and places more emphasis on the legal status of the 
citizens within their community and on their rights. 

 
The republican and liberal version of citizenship offer different visions of the 

relationship between the individual and the political community. For republicans it is 
citizenship – which has to be learned and practiced – that turns man from a savage 
into a civilized person.5 For them the public life in the city is the highest form of 
human life6 and citizenship is an end in itself. For liberals, on the other hand, the 
highest form of life is the private life. Man is not a savage, but he is by nature 
equipped with rights and driven not by his passions but by his interests.7 Man lives 
within a political community out of necessity and there must be a balance between 
duties and rights, between limitations and freedoms. For liberals, citizenship is a 
mean to an end: the private life. 

 

                                                           
1 Leydet, 2014. 
2 e.g. Heater, 1999, p. 44 ff.; Sabine & Thorson, 1973, p. 161 ff. 
3 e.g. Heater, 1990, p. 27 ff.; Pierson, 1996, p. 41 ff. 
4 Leydet, 2014. 
5 Heater, 1999, p. 45; Sabine & Thorson, 1973, p. 60 ff. 
6 e.g. Gelderen, 2003. 
7 Magnette & Long, 2005, p. 142 ff. 
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As a result of the French revolution, citizenship in the modern state also became 
to mean that the population as a whole was in possession of its sovereignty.8 This 
was a new element, since the concept of sovereignty did not exist in Antiquity. But 
because in the modern states citizenship was allocated to the millions who together 
constituted the population of the state, active and direct political participation as it 
was exercised in Athens was impossible. At best, political participation could happen 
through representation.  

 
Equal entitlement of all people to civic and human rights was at the core of the 

French revolution and its legacy, and the following 150 years can consequently 
roughly be described as a long process of the gradual allocation of full civic rights to 
the whole of the population, a process that was more or less completed with the 
establishment of the post war welfare states.9 And although the liberal version is an 
adequate description of citizenship in our contemporary societies, the republican 
version remains as an inspiration for more and more direct political involvement of 
the population.10 

 
Political and philosophical discussions about the concept of citizenship revived at 

the end of the twentieth century, mainly focusing on the question how citizenship 
can help to support our societies.  At the beginning of the twenty-first century these 
are some of the main points of discussion. 

 
The first issue concerns the balance between political participation and legal 

rights. As described, the republican and liberal versions each offer a different view on 
this point and this dichotomy remains useful as a reference. At the end of the 
twentieth century communitarianism developed as an attempt to a new version of 
citizenship, proposing a middle ground somewhere between the republican and the 
liberal version although mainly critical of the latter.11 

 

                                                           
8  e.g. Jaume, 2003. 
9  Gunsteren, 1998, p. 13 ff.; Heater, 1990, pp. 100, 293. 
10 Leydet, 2014. 
11 Bell, 2016. 
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A second issue concerns the balance between rights and obligations. During the 
nineteenth and twentieth century the population gradually gained more civic and 
human rights. During the second half of the twentieth century neo-conservatives in 
the United States became increasingly concerned that the realization of the welfare 
state eroded individual freedom and responsibility and they proposed to rebalance 
rights with civic duties Also in the republican version of citizenship, civic virtues play 
an important role as essential elements of the active involvement of the citizen in the 
public life of his community. For the neo-conservatives, living in a capitalist society, 
those duties focused more on performing payed work.12 

 
A third issue concerns the question of membership and identity. A citizen is a 

member of a political community, but what does it take to be a member? The liberal 
version of citizenship has been criticized by Marx, who pointed out that even though 
citizens are politically and legally free and equal, socially and economically they are 
not.13 Feminists have argued that the division between the public and the private 
domain is based on a view that the private is the feminine domain and the public the 
male, and as a consequence of this women are excluded from citizenship.14 The rising 
individualism and pluralism in the West has also given rise to the rise of a cultural 
version of citizenship. The aim of this ‘cultural citizenship’ is to widen the reach of 
the community, in order to include everybody, no matter how diverse society might 
be.15 

III. Nation 

A nation is a large group of people who belong together because they have 
important things in common. This commonality can be language, ethnicity, religion, 
culture, history, a set of values or a joint territory or several of these characteristics. 
This cohesion does not have to be factually true: one could say that it is foremost the 
idea of this unity that makes the nation. It is an imagined community.16 

                                                           
12 e.g. Bell, 2016; Heater, 1999, p. 24 ff. 
13 Pierson, 1996, p. 142. 
14 Pierson, 1996, p. 146 ff. 
15 Stevenson, 2003. 
16 Smith, 2010, pp. 10 f. 



151 
 

 
Many of the contemporary nations can be traced back to core ethnic groups for 

many centuries-17 The concept of the nation as a driving political force however is a 
modern phenomenon18,starting in the late eighteenth century. Nationalism as an 
ideology subsequently dominated politics in the nineteenth and twentieth century. 
Nationalism is a particular type of ideology in comparison to other political 
philosophies like liberalism or socialism. Nationalism is more similar to a religion 
then other ideologies.19 It is foremost an emotional attachment to the nation, 
elevating it to a supreme level of mystical perfection and power. The nation will offer 
salvation. 

 
Nationalism places the nation at the centre of politics and public life. The world is 

divided into nations and each nation has its unique identity. The nations’ ultimate 
goal is to be free in order to pursue its true and unique destiny. In order to achieve 
this, each nation should have its own, independent state, in which nation and state 
coincide. All people must belong to a nation, and only through recognizing and 
embracing their national identity they can be their true self. The nation sets the 
people free.20 

 
There are different versions of nationalism and different views on what a nation 

is. An important distinction exists between a modernist and a perennialist view of 
nationalism. Modernism states that nationalism as an ideology and even the nation 
itself are fundamentally modern phenomena, products of the enormous social, 
political and economic changes of the last 250 years. Perennialism on the other hand 
reject this notion and beliefs that nations, in one form or the other, have always 
existed and have always formed essential political institutions.21 Another distinction 
can be made between ethnic and civic nationalism. The main difference concerns the 
question whether a nation is fundamentally based on the common ethnic origin of 

                                                           
17 Smith, 2010, p. 100 ff. 
18 Smith, 2010, pp. 49, 95 ff. 
19 Smith, 2010, p. 36. 
20 Smith, 2010, p. 25. 
21 Smith, 2010, pp. 49, 53. 
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the people, or on their active creation of a joint culture and history.22 In a more 
outspoken version of this disagreement the question can be rephrased as whether 
people have a choice to belong to a nation or not. This difference subsequently 
results in either a more open, pluralistic and voluntary notion of the nation or a more 
closed, homogenous and exclusive notion. 

 
A national, as a member of a nation, is first and foremost characterized by his 

belonging to that nation. Depending on the defining characteristics of the nation – 
are these characteristics predominantly ethnical, lingual, religious, cultural or based on 
common values or living together in the same territory – and on the prevalent notion 
of the nation, this membership is either more fixed and preordained or more 
voluntary. Moving into another territory and learning a new language are voluntary 
actions, even though they might require considerable effort. Adopting new values or 
changing your religion or culture are much harder and sometimes impossible, while 
changing your ethnicity is by definition not an option. 

 
Nationals may differ from each other in many ways, but in the essential national 

characteristics they have to be homogeneous. For nationalists the loyalty of an 
individual to his nation is the most important political virtue23, and his identity as a 
national supersedes all other identities.  

IV. Sovereign state 

A modern and sovereign state exercises effective control over a clearly 
demarcated territory and the population in it. It wields the monopoly of legally 
exercised violence over its population and within its territory.24 It employs a sizable 
bureaucracy and subtracts substantial resources from its population through taxation. 
Together these characteristics constitute the internal dimension of its sovereignty.25 
The external dimension of sovereignty concerns the outward relation of the state 

                                                           
22 Smith, 2010, p. 42. 
23 Smith, 2010, p. 34. 
24 Weber, 1968, as described in Pierson, 1996, p. 8. 
25 Pierson, 1996, p. 49 ff. 
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with other states. In this context sovereignty defines states as independent and equal, 
according to the Westphalian model.26 

 
The sovereign state as a form of political association started to develop in Europe 

during the period of Absolutism, from the sixteenth century onward, slowly acquiring 
the for mentioned characteristics, eliminating all other political communities in the 
process.27 This process was a reaction to the fragmented political order of the Feudal 
period in Europe of the Middle Ages. 

 
Even though modern states wield enormous power, they do seek acceptance of 

their power by the population through legitimacy. The power the state can exercise 
over its population will never be absolute and as a consequence the acceptance of its’ 
power by the people as legitimate authority will enhance stability and the general 
welfare within the state.28 For the modern states in the West in particular this search 
for legitimacy has resulted in establishing the rule of law and democracy as additional 
essential characteristics of the modern state. As a result the foundations of the 
authority of western liberal democracies are a combination of power and legitimacy. 
Or like the Marxist philosopher Antonio Gramsci said:  ‘the state manufactures 
consent, backed by coercion’.29 

 
A subject of a state is a person who is a permanent and legally recognized 

inhabitant of a modern sovereign state. He is subjected to the states authority, he has 
to obey its laws and orders and has to support it through paying taxes or fulfilling 
duties like serving in the army. If the state is effective, the subject will accept its rule 
and consider it to a reasonable extend as legitimate.  

 
The status of subject of a specific state cannot be chosen freely. Almost every 

person acquires this status automatically at birth, either because his parents are 
already subjects of the state or because he is born on the state’s territory. Acquiring 

                                                           
26 Held, 1995, as mentioned in Pierson, 1996, p. 48. 
27 e.g. Heater, 1990, p. 27 ff.; Pierson, 1996, pp. 41, 44 ff. 
28 Pierson, 1996, p. 22 ff. 
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the status of subject after birth is much harder, and often nearly or completely 
impossible. And also abandoning this status can be difficult.30 This involuntary 
nature of the status of being a subject seems to me a logical consequence of the 
sovereign power of the modern states. This status therefor is also not a contractual 
one. On the contrary, it resembles the status people held under the ancient regime.31 

V. Origins of the national citizen 

How did the combined concept of the national citizen into being? Several 
developments attributed to this outcome. First, the rise of the sovereign state slowly 
eclipsed or eliminated all other political communities. The state remained as the 
dominant political community, claiming loyalty from its subjects, and as a 
consequence the membership of the state became the dominant political identity of 
the population. 

Second, the French revolution elevated the subjects of the French state to the 
status of its citizens and defined the totality of the population as the French nation. 
As a nation the people became entrusted with the internal sovereignty of the French 
state. As we have seen, the 150 years following the French revolution witnessed the 
slow ascent of the while population of the state to the level of citizenship with 
fundamental and political rights.  

In this process the concepts of citizenship and the nation merged with the 
modern sovereign state, creating nation states and later our contemporary liberal 
democracies. 

VI. Merger and Synergy 

The Universal Declaration of Human Rights (UDHR) states in Article 15, 
paragraph 1: ‘Everyone has the right to a nationality’. This declaration, proclaimed by 
the United Nations General Assembly in 1948, demonstrates the merger of state, 
nation and citizenship into a combined concept. ‘Nationality’ in this article means the 
status of being a subject of a state, equipped with full citizenship rights (also 
described in the UDHR) provided and protected by that state. The whole of the 

                                                           
30 more elaborate: Klusmeyer & Aleinikoff, 2000; also Shachar, 2000. 
31 Pierson, 1996, pp. 132, 133. 
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state’s population is called the ‘nation’ and its members are ‘citizens’. Being a subject 
of a specific State, belonging to a specific nation and possessing citizenship of that 
State with the associated rights and duties have all been joint into one formula.  

 
Why is the concept of national citizenship so successful? It is clear that in the two 

centuries since the French revolution the merger of state, nation and citizenship has 
become a central pillar of the Western democracies. The three concepts work 
together and reinforce each other. The power of the sovereign state offers protection 
to its inhabitants while the nation offers them a home. The combination of the two 
offers the nation the possibility to blossom, free from interference by outside powers, 
while the state enjoys great loyalty from its people, which makes it stronger. The 
elevation of the people to citizens equipped with civic rights and formally even in 
possession of the national sovereignty, enhances this loyalty even more. Full 
citizenship for all the people creates a system of participation by the citizens and 
accountability of the government, through which peaceful development, growth and 
political change is possible. The people, joint together in the nation, are in control of 
their own destiny, enabled by the power of the sovereign state. 

From this perspective, the three concepts of citizen, nation and state need each 
other to reach their full potential. The state needs citizenship and nationalism to 
maintain its legitimate monopoly of political power. The nation needs a strong state 
and engaged citizens to maintain and fulfil its destiny as the ultimate and independent 
home of the people. And the people need a state that is strong enough to protect 
them and a nation that offers them a meaningful home in order to become full 
citizens, who feel that they belong, enjoy substantial rights, participate in the political 
decision making and willingly accept the obligations that come with this. 

This description makes clear why national citizenship is such a strong and 
appealing concept. It also clarifies why the support for the sovereign nation state 
remains so strong, even in Europe where the darker sides of competing nation states 
have been felt all too well and where the subsequent creation of a supra national 
European Union has been so successful. 

But, obviously, the ideal situation as described before does only seldom exist. 
Also in the western democracies there are many flaws. Not everybody enjoys full 
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citizenship, not everybody belongs to the nation and not everybody is a subject of the 
state on which territory it is living. 

Outside the West the reality deviates much more from the ideal. Full citizenship 
seldom exists. Often democracy is weak or even absent and the people cannot 
participate in the political decision making in any meaningful way. Frequently there 
exist within one state several ethnic or cultural groups or nations competing for 
influence and power. And if there is a dominant nation, often many people do not 
belong to it, which reduces them to second-rate citizens. Frequently the state is weak 
and does not offer adequate protection to its inhabitants, or the state is indifferent to 
the interests of the population as a whole and only offers opportunity to the elite or a 
privileged minority. 

VII. Ambiguity 

Combining three concepts with different meanings into one word can in itself 
easily create ambiguity, because people might have different interpretations of that 
word or concept or they might differ in their opinion about which part of the 
combined concept they consider most important. To say that national citizenship is 
valuable can mean that you think that the ideal combination of the three is valuable, 
but it might just as well mean that one of its components is of specific importance, 
like the full set of citizens’ rights, the loyalty to an uncorrupted national identity or 
the subjection to the sovereign state. If different people mean different things while 
discussing the same word, this leads to misunderstanding or equivocation. Being 
more precise about what you mean can avoid that. 

 
When equivocation and ambiguity are avoided there still remain considerable 

differences between the three concepts. These differences can be found in a variety 
of aspects, but I will have a closer look at two of them: the criteria of the concepts 
and the interests that they serve. 

VIII. Criteria 

The concepts of citizenship, the nation and the sovereign state each produce 
criteria by which we can determine whether a person, a group of people or a 
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community can be qualified as such. These criteria are overlapping but not identical. 
When can we speak of a citizen? What are the criteria of a nation? What makes a state 
a state? And which of these criteria do apply to the national citizen? 

For the citizen, we can start from the definition given before. As the main criteria 
of being a citizen we can therefor consider 1) membership of a 2) political 
community, 3) possession of specific rights, 4) willingness to fulfil duties and 5) 
participation in the political decision making. These criteria are legal, social and 
psychological. 

For a national the criterion is rather simple: the individual has to belong to the 
nation. This belonging in turn is based on sharing the national identity. This 
belonging and sharing are not legal criteria but social, cultural or even ethnic, 
depending on the prevailing perception of the nation. 

For a subject of a sovereign state the criteria are 1) being a permanent and legal 
inhabitant of the state and 2) being subjected to the authority of the state. These 
criteria are both legal and material. 

Within these criteria there clearly is overlap. Firstly, all concepts refer to a political 
community. Secondly, all concepts involve a form of membership of this community. 
Thirdly, all concepts require that individuals adapt to the community. And fourthly, 
all concepts are to varying degrees in need of a territory. 

 
But within these overlaps there exist also large differences. The political 

community, common to all concepts, can be specified as the nation or the state, but 
for the citizen it can actually be any kind of political community. And though all 
concepts share a form of membership, this membership either can be very active – 
for the republican citizen – or much more passive, in the form of a sense of 
belonging or factual residency. The adaptation of the individual to the community is 
very diverse, ranging from submission to its authority to blending or fitting into its 
culture and identity. And the need of a territory is actually existential for the state, 
while for the nation it takes the form of a real or imagined motherland. For the 
citizen the need of a territory is first of all a practical and beneficial condition for 
political association, although citizenship without a fixed territory is possible. 
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Some criteria do not apply to all concepts. Only for a citizen the possession of 
substantial civic rights are essential. For a national or a subject those are not required. 
And also political participation is only essential for the citizen. 

We can conclude that all concepts refer to a political association. The differences 
concern both the foundation and character of the association as well as the extend 
and the way in which people at large are involved in this association. So which 
characteristics apply to the national citizen? 

IX. Interests 

A second point of difference concerns the interests that are involved. Who has an 
interest in maintaining citizenship, a nation or a state? And what are those interests? 

The main interested party for citizenship is the citizen himself, the individual 
human being living within the reach of a political community. What matters for him 
is that this community is meaningful in the sense that he feels a part of it and that he 
can participate. But the community also has to offer him protection and adequate 
rights and possibilities. In return he is willing to adapt to the culture and the rules of 
the community and to fulfil his communal duties. 

A secondary interested party is the community. Motivated and engaged 
individuals can support and strengthen it, but they can also challenge it and strive for 
change. This community can be the state or another political community to which 
the citizens’ membership applies. 

 
The main interested party for the nation is the nation itself, the association – real 

or imagined – of many people who share a common identity. What matters for the 
nation is the strengthening of this identity through clarification and unification of the 
nations’ culture, symbols, myths. Eventually, the nation needs to be independent 
from other nations. The processes to achieve these goals – both unification and the 
struggle for independence – can be suppressive and violent, excluding or eliminating 
divergent identities and forcing people into prescribed roles. At the same time the 
mission to national unity and independence can inspire the people with a religion like 
zeal, offering them meaning and a purpose and making them willing to fit in with the 
nation and to make sacrifices on its behalf. 
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The state has an important interest in the nation. When the nation aligns with the 
territory and population of the state the former can greatly enhance the latter’s 
legitimacy and power. In the case however that the nation comprises only a part of 
the population and territory of the state it can be an equally great challenge to its 
legitimacy and power, threatening to split or even dissolve it. The current struggles 
between Spain and Catalonia clearly testify of these tensions. 

Individuals can have an interest in a strong nation as well, provided that they are 
part of it, in which case it can offer them a cultural or spiritual home. But if they do 
not belong or fit in, the nation will more likely be a threat to them, excluding them 
from the community or forcing them to adapt. 

The main interested party for the state is the state itself, a sovereign institution in 
full and exclusive control of its territory and population. One of the most important 
motives for strengthening and the development of states is competition with other 
states. This competition often takes the form of violent conflicts. The mobilization of 
all available resources that is necessary in order to maintain this competition or to 
survive or win the conflicts pushes states to organize themselves well, in an efficient 
way and with full control over its territory and population. Ultimately this control is 
based on the monopoly of violence that the state enjoys. Nevertheless the state will 
be much more effective and stable if the population does not simply obey the state, 
but accepts and even cherishes it as a legitimate representation of its own interests. 
The ultimate goal of the sovereign state however is not to please its population but to 
secure its own continued existence as a sovereign state. 

 
Mirroring the interests of the state in the nation, the nation in turn has great 

interests in the state, since it aspires to have a state of its own. When state and nation 
coincide they will support each other. If they don’t, they won’t. 

 
Individuals finally have great interests in the state as well. A benign state will 

greatly enhance their wellbeing, offering them peace and stability, guaranteeing that 
their basic needs will be met and providing opportunities to live satisfying lives. A 
weak or indifferent state however will provide little of the for mentioned benefits, 
while a malicious state has the power to destroy the lives of its population.  
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Concluding, we see once more that in an ideal situation the interests involved in 
the three concepts / institutions support and enhance each other, joint together in 
the concept of national citizenship. The description of the ideal merger applies here 
as well. But as soon as reality diverts from the ideal, tensions between the different 
interests will arise. 

X. Conclusion 

The concept of the national citizen offers a strong foundation for a stable and fair 
society, if conditions are ideal. When states offer their inhabitants full civic rights and 
political participations and when the joint cultural identity of the people more or less 
coincides with the reach of the state, this concepts works well. In that situation the 
fundamental differences between the underlying concepts of citizenship, the nation 
and the sovereign state will be covered. Nonetheless the merger of these concepts 
can give rise to ambiguity and misunderstanding when they are being discussed. The 
different criteria and interests involved will surface as soon as the situation ceases to 
be ideal, like when the state does not offer adequate rights, protection or participation 
to its inhabitants or when part of the population strives for power or independence, 
motivated by nationalism.  
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“Nothing of reform in the political world ought to be held improbable” 
Thomas Paine, The Rights of Man, 17912 

I. Introduction 

For quite some time now, political debate in Europe and the UK is being 
dominated by the Brexit of the EU.3 Gradually, the implications are becoming 
apparent.4 But while the opt-out of the EU is widely covered, far less media attention 
is being paid to the European Convention of Human Rights, which could face a 
similar fate. In May 2015, former PM David Cameron announced that his party 
would ‘end the ability of the European Court of Human Rights to force the UK to 
change the law’.5 The party is even considering withdrawing from the European 

                                                           
1  A previous, more elaborate version of this article has been published in: Ancilla Iuris/Constellations of 

Law, 2017, 21, p. 1-10. 
2  Quoted in: Michael Anthony Lawrence, Radicals in Their Own Time, Four Hundred Years of Struggle for 

Liberty and Equal Justice in America, Cambridge University Press, Cambridge, New York 2011, p. 99. 
3  See: Patrick J. Birkinshaw and Andrea Biondi (eds.), Britain Alone! The Implications and Consequences of 

United Kingdom Exit from the EU, Kluwer Law International, Dordrecht, Boston 2016. 
4  Few will have foreseen the consequences of Brexit, let alone the outcome of the referendum. In a recent 

book about Brexit entitled Unleashing Demons, the author (the PM’s Director of Politics and 
Communications) tells how David Cameron, on being asked to sum up the arguments against a 
referendum replied mysteriously: ‘Ye could unleash demons of which ye know not.’ Craig Oliver, 
Unleashing Demons, The Inside Story of Brexit, Hodder & Stoughton Ltd, London 2016. 

5  As already announced earlier in the Conservative Manifesto ‘Protecting Human Rights in the United 
Kingdom’, The Conservatives’ Proposals for Changing Britain’s Human Rights Laws, available at: 
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Convention of Human Rights, unless the Council of Europe agrees that Britain’s 
parliament has the final say over the Court’s rulings.6 Furthermore, the Conservatives 
made it clear they wanted to scrap ‘Labour’s Human Rights Act’ (the 1998 Act which 
incorporates the European Convention into British law) and replace it with a British 
‘Bill of Rights and Responsibilities’.7 Does this mean Europe is facing yet another 
Brexit – this time from the European Convention? 

 
Admittedly, one may doubt whether attention will be focused on the European 

Convention at all, given the fact that the Brexit appears to be so extremely 
complicated and disputed.8 Besides that, it is particularly the Conservatives who are 
critical of the Court’s judgments. But the point is that criticism of the European 
Court of Human Rights is not only a British phenomenon. 9 In December 2015, 
Russian president Putin signed a law allowing Russia’s high court to disregard 
decisions made by the European Court of Human Rights (ECtHR), which receives 
thousands of cases from Russia annually.10 Moreover, in June 2016, a group of senior 
officials in France urged the French government to retreat from the Convention 
too.11 What is even more, on November 15, 2017, Denmark took over the rotating 

                                                                                                                                     
https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf, the links in 
this article have been accessed in January 2018. 

6  Ibid., p. 8. 
7  In ‘Protecting Human Rights in the United Kingdom’, the Act is being referred to as ‘Labour’s Human 

Rights Act’ (the law was adopted at the time when New Labour was in power and Tony Blair was Prime 
Minister). 

8  For a short inquiry into the potential impact of the United Kingdom’s proposed withdrawal from the 
European Union on human rights, see: ‘The human rights implications of Brexit’, Fifth Report of 
Session 2016-2017, by the Joint Committee on Human Rights of the House of Commons and House of 
Lords, HL Paper 88, HC 695, published on 19th December 2016, on the Committee’s website at 
www.parliament.uk/jchr. 

9  For an overview of recent criticism levelled at the Court (not only by the UK), see, Tom Zwart, ‘More 
human rights than Court: Why the legitimacy of the European Court of Human Rights is in need of 
repair and how it can be done’, in: Spyridon Flogaitis/Tom Zwart/Julie Fraser (eds.), The European Court 
and Its Discontents, Edward Elgar, Cheltenham, UK, Northampton, USA 2013, p. 71–95, in particular, p. 
72–78. 

10  Available at: http://www.independent.co.uk/news/world/europe/vladimir-putin-signs-law-allowing-
russian-court-to-overthrow-international-human-rights-rulings-a6773581.html. 

11  In the Netherlands, two proposals are currently pending before the Dutch Parliament that purport to 
enhance its role vis-à-vis the courts in managing the relationship between domestic law and international 
agreements. Partly, the initiative is inspired by the debate in the UK, about the perceived undue 
interference of the European Court of Human Rights. See on this: Maartje de Visser, ‘Recalibrating the 
roles of the Dutch Parliament and Dutch judges when engaging with international law?’ IACL Blog, 
available at: https://iacl-aidc-blog.org/2016/04/08/recalibrating-the-roles-of-the-dutch-parliament-and-
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chairmanship of the Council of Europe and the Danish government has announced 
its chief priority will be the reform of the European human rights system.12 In 
Denmark, much debate has focused on the influence of the Convention on the 
deportation of foreign criminals. Now given this wider perspective, there is even 
more reason to take the British government’s criticism of the European Court of 
Human Rights seriously.  

 
This paper firstly (and briefly) discusses the consequences of Brexit for human 

rights. (I)These are profound, both substantively and procedurally.13 It then analyses 
the background of the Conservatives’ proposals regarding the European Convention 
and the rise and fall of the Human Rights Act 1998 (II). Subsequently, a closer look 
will be taken at British criticism of the European Court of Human Rights (III). I 
conclude with an appraisal of the British plans, both in a national and an international 
perspective (IV). 

II. Implications of Brexit for human rights – a very short overview 

One of the most important substantive consequences of Brexit when it comes to 
human rights protection in the UK is, that this will lead to a reduction in the number 
of rights. The EU Charter of Fundamental Rights will soon no longer be part of UK 
law. The EU Charter was proclaimed in 2000, but it was given equal legal status with 
the EU Treaties in 2007, by the Treaty of Lisbon. The EU Charter encompasses the 
rights similar to those of the HRA (but it goes further by including updated versions 
of ECHR rights – most notably the right to data protection). Apart from this it also 
comprises numerous social provisions. The latter must be classified as mere 
‘principles’ relevant for the interpretation of acts implementing them and for ruling 

                                                                                                                                     
dutch-judges-when-engaging-with-international-law/. In France, a group of senior officials, calling 
themselves ‘Le Groupe Plessis’, made a plea similar to that of the British government, i.e. no longer to 
submit to the European Court of Human Rights, ‘Cour européenne des droits de l’homme: pourqoui en 
sortir est un impératif démocratique’, Le Figaro, 21-6-2016, available at: http://www.lefigaro.fr/vox/ 
politique/2016/06/21/31001-20160621ARTFIG00149-cour-europeenne-des-droits-de-l-homme-
pourquoi-en-sortir-est-un-imperatif-democratique.php. 

12  https://www.ejiltalk.org/a-danish-crusade-for-the-reform-of-the-european-court-of-human-rights/. 
13  https://ukconstitutionallaw.org/2017/02/13/tobias-lock-and-tom-gerald-daly-brexit-and-the-british-bill 

-of-rights-capturing-constitutional-complexity/. This part of my paper draws largely on Tobias Lock and 
Tom Gerald Daly’s analysis.  T. Lock and T.G. Daly, ‘Brexit and the British Bill of Rights: Capturing 
Constitutional Complexity’, U.K. Const. L. Blog, 13th Feb 2017. 
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on their legality. It must be kept in mind, though, that the EU Charter’s field of 
application is limited. It applies only to actions of the EU institutions and its agencies 
and to Member States when they ‘implement’ EU law.14 

 
Yet another implication of Brexit is that it will remove obstacles to withdraw 

from the European Convention of Human Rights. Formally, EU membership 
requires a state to sign up to the ECHR too, but this – of course – is no longer an 
issue once Brexit has become reality. It has been reported that the Conservative party 
intends to include the withdrawal from the Convention as a promise in its 2020 
General Election manifesto, thereby paving the way for far-reaching domestic 
reforms with the introduction of a British Bill of Rights.15  

 
Lastly, Brexit and the (possibly entailing) human rights reform in the UK will 

have important constitutional consequences for rights in Scotland, Northern Ireland 
and Wales. Undoubtedly, demands for an involvement of the devolved legislatures in 
the process of human rights reform will loom large as this issue is back on the 
political agenda.16 

III. Background of the British human rights debate 

As a matter of fact, the debate on a Bill of Rights for Britain has been going on 
for quite some time.17 It received a new impetus, however, after the unexpected 
victory of the British Conservative Party on May 7, 2015, which paved the way for 
the Party’s disturbing plans for the European Court and Convention. The question is: 
what lies behind this? What is the reasoning behind the proposals, both regarding the 
European Convention and the Human Rights Act 1998? Of course, the Conservative 
Party proposal did not appear out of thin air.18 Fairly soon after the introduction of 

                                                           
14  For the scope of the EU-Charter of Fundamental Rights, see Article 51. 
15  https://ukconstitutionallaw.org/2017/02/13/tobias-lock-and-tom-gerald-daly-brexit-and-the-british-bill 

-of-rights-capturing-constitutional-complexity/. 
16  See further on this, the blog by Tobias Lock and Tom Gerald Daly. 
17  Ronald Dworkin, A Bill of Rights for Britain?  Why British Liberty Needs Protection, Chatto & Windus, 

London 1990. For more recent proposals, available at: http://www.parliament.uk/documents/ 
commons/lib/research/key_issues/Key-Issues-From-the-Human-Rights-Act-to-a-Bill-of-Rights.pdf. 

18  More in general, there is a tendency to rethink the role of the Court in the United Kingdom. See i.e.: 
Lady Justice Arden, ‘An English Judge in Europe’, available at: https://www.judiciary.gov.uk/wp-
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the Human Rights Act in 1998, and after an initial phase of euphoria, the Act came 
under serious attack. In order to understand the peculiar position of the HRA, it is 
necessary to briefly consider the British constitution.  

 
Unlike almost any country in the world, the United Kingdom does not have a 

written constitution. It does have constitutional law, though, like the Bill of Rights 
1689 and the laws devolving powers to Scotland and Wales, but there is no such 
thing as a special document having a higher status than other laws. A key feature of 
the British system is the ‘sovereignty of Parliament’ meaning that Acts of Parliament 
are the highest laws of the land, and, for a long time, there was no institution with the 
power to override or set aside these acts. Until the Human Rights Act 1998, which 
was adopted by New Labour under the leadership of PM Tony Blair. The Human 
Rights Act 1998 incorporated the rights that have been laid down in the European 
Convention of Human Rights into the British system.  On the basis of this law, the 
highest courts are authorized to review British laws in light of the HRA, which means 
in light of the European Convention. But they are not allowed to set aside these laws 
in case of conflict with the Convention rights; they can only issue a so-called 
‘declaration of incompatibility’. Subsequently it is up to Parliament to decide whether 
or not to change the law.19 Thus, a major difference with most systems of judicial 
review is that in the UK, the final word is up to the democratically legitimated 
institution – the British Parliament. But – not when it comes to the European 
Convention system. At this level, the Court has the last word.  

                                                                                                                                     
content/uploads/JCO/Documents/Speeches/lj-arden-an-english-judge-in-europe.pdf, under ‘Courts 
and Tribunals Judiciary, published 25 March 2014, last access: December 2017. Justice Arden argues that 
the Court should use a ‘provisional judgment’ as an attempt to link its jurisprudence more effectively 
with the contracting states, as she puts it: ‘For Strasbourg, there is a constant tension between its 
international obligation to interpret the Convention and national sovereignty. One of the difficulties for 
Strasbourg is that it is difficult for it to know whether it has gone out of that area of restraint.’ See also: 
Katja S. Ziegler/Elizabeth Wicks/Loveday Hodson, The UK and European Human Rights: A Strained 
Relationship?, Hart Publishing, Oxford 2016. 

19  On this ‘weak system’ of judicial review, see; Mark Tushnet, Advanced Introduction to Comparative 
Constitutional Law, Edward Elgar, Cheltenham Glos 2014, chapter 3. 
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To a certain extent, the British proposals are prompted by the unpopularity of the 
HRA 1998. After its adoption, the law was soon severely criticized. The HRA was 
considered a ‘foreign invasion’ (because it facilitated the ‘invasion’ of the European 
Convention of Human Rights into British law) and the first initiatives for a 
‘homegrown’ Bill of Rights were taken within 10 years after its adoption. 
Undoubtedly, this was partly inspired by the fact that Britain was confronted with a 
number of ECtHR decisions which were difficult – if not impossible to explain to the 
public at large. Or judgments which were simply not accepted by Parliament itself.20 
One only has to think of the case of Hirst v. UK21 (2005), in which the Court 
decided that the British ban on voting rights for prisoners entailed a violation of the 
Convention; the case of Abu Qatada22 (2012) in which the Court prevented the UK 
from deporting a convicted terrorist, and Vinter v. UK23 (2013) in which Strasbourg 
held that whole life-terms without a possibility of redress were contrary to article 3 of 
the Convention. The ‘bad’ reputation of the HRA in the UK may have a lot to do 
with the way ECtHR decisions were reported in the press, or rather, in the tabloids. 
In his highly interesting and informative contribution to the UK Human Rights Blog, 
Adam Wagner refers to this type of journalism as ‘The Monstering of Human 
Rights’.24 Wagner demonstrates how the negative qualification of human rights cases 
has become standard fare in newspapers. This happens so persistently that it would 

                                                           
20  This paragraph draws on my blog ‘A British Bill of Rights–Why, How and Now What?’, International 

Journal of Constitutional Law Blog, May 15, 2015, at: http://www.iconnectblog.com/2015/05/a-
british-bill-of-rights-why-how-and-now-what. 

21  Hirst v. United Kingdom, Application No. 74025/01, ECtHR 6 October 2005. For an elaborate and highly 
informative analysis of the debate on the relationship between the UK and the European Court of 
Human Rights as a result of the Hirst decision, see: Ed Bates, ‘Analysing the Prisoner Voting Saga and 
the British Challenge to Strasbourg’, Human Rights Law Review, Vol. 14 (2014), p. 503–540. And for a 
powerful defence of the British position, see: David Davis, ‘Britain must defy the European Court of 
Human Rights on prisoner voting as Strasbourg is exceeding its authority’, in: Spyridon Flogaïtis/Tom 
Zwart/Julie Faser (eds.), The European Court and Its Discontents, Edward Elgar Publishing, Cheltenham 
Glos 2013, p. 65–70. 

22  Othman (Abu Qatada) v. United Kingdom, ECtHR, 17 January 2012, Appl. No. 8139/09. 
23  Vinter and others v. United Kingdom, ECtHR 9 July 2013, Application nos. 66069/09, 130/10 and 3896/10. 
24  Talk at University of Liverpool Conference on Human Rights in the UK Media: Representation and 

Reality, published on  http://ukhumanrightsblog.com/2014/09/22/the-monstering-of-human-rights/. 
Francesca Klug, A Magna Charta for all humanity. Homing in on human rights, Routledge, Milton Park, 
Abingdon 2015, p. 185 ff. The Guardian tends to be much more positive about the HRA, though. Klug, 
idem. 

http://www.iconnectblog.com/2015/05/a-british-bill-of-rights-why-how-and-now-what
http://www.iconnectblog.com/2015/05/a-british-bill-of-rights-why-how-and-now-what
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seem almost impossible to imagine a positive image of human rights being reinstated 
in the United Kingdom.25 

 
A second reason why the HRA 1998 is so heatedly contested are its provisions 

that legislation must be read and given effect in a way which is compatible with the 
Convention rights (so far as it is possible to do so) and that British courts must take 
the case-law of the European Court into account in their decisions concerning 
Convention rights.26 That means – in the opinion of many – that the case law of the 
Court is in effect determinative for decisions in British courts. At the same time the 
government has qualified the Court’s approach towards the Convention as ‘mission 
creep’.27 By interpreting the Convention as a ‘living document’ the Court broadens its 
original meaning and at the same time, its own jurisdiction. This point is all the more 
important since British courts have gradually become more ‘activist’ and have 
followed Strasbourg jurisprudence. The extended use of judicial review (and 
particularly the ‘subservient’ role towards Strasbourg) is not appreciated by everyone, 
to put it mildly. 

 
The third and perhaps even more fundamental problem concerns a conflict 

between the Human Rights Act and the European Court. Under the HRA, the last 
word about how to interpret British law (in light of the Convention rights) is up to 
Parliament. That is, under the Human Rights Act the sovereignty of Parliament is 
being upheld. It is the democratically legitimated institution which decides whether or 
not to change the law. In contrast, under Article 46 of the Convention, once 
Strasbourg has spoken, Member States must comply with the judgment. No 
sovereignty for the national parliament here – supranational judicial review became 
part of the Convention fairly soon after its adoption (though at the time, many 
European governments were reluctant to accept this non-European phenomenon).28  

                                                           
25  Bella Sankey, ‘The British government is making a mockery of our record on human rights’, The 

Guardian, 6th April 2016, available at: http://www.theguardian.com/commentisfree/2016/apr/06/ 
human-rights-matter-uk-foreign-office-downgrading. 

26  Article 2 and 3 HRA 1998.  
27  ‘Protecting Human Rights in the United Kingdom’, p. 3. 
28  The Convention dates from 1950 and the Court was established in 1959. Initially, the European 

governments were very reluctant to accept the optional clauses of Article 25 (right to individual petition) 
and Article 46 (giving the European Court jurisdiction). Mark Janis/Richard Kay/Anthony Bradley, 
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IV. A closer look at British criticism of the European Court of Human 
Rights 

Now that the Brexit turns out to be so dramatically complex and comprehensive, 
enthusiasm to come up with a British Bill of Rights and reconsider the European 
Court’s role may be all-time low. All the same, the debate about a homegrown 
declaration of rights has been going on for decades now and will continue to do so, 
in the near future. Let’s therefore turn once again to British opposition to the 
European Court. The judgment which undoubtedly affected British feelings the most 
was Hirst v. UK. In that case, the Court found that the blanket ban on prisoners 
voting in elections was incompatible with Article 3 of Protocol No. 1 to the 
Convention. In February 2015, the case received a follow-up of sorts in McHugh and 
others v. the United Kingdom29 in which the applicant and 1,014 others complained 
that they were prevented from voting in elections. Given the stalemate on the issue 
that still existed at that moment, the Court could not but ‘conclude that there has 
been a violation in the applicants’ case.’30 

The British failure to act on prisoner voting, alongside its threats to leave the 
Convention, have already produced wider consequences. Those Member States with 
the worst records on implementation have invoked the UK’s ambivalence on the 
Convention as justification for their position, Russia being the most prominent 
example. As a consequence of new legislation, Russia’s Constitutional Court ruled 
on 19 April 2016 that enforcement of the 2013 Anchugov & Gladkov v. Russia 

                                                                                                                                     
European Human Rights Law (1995), p. 26–27. Objections against recognizing the right of individual 
petition were raised in the Netherlands too. ‘It was thought that such recognition was not necessary 
because there existed in this country effective guarantees in municipal law; abuse was feared; it was 
feared that the European Commission, which would deal with the complaints, would have a political 
structure; it was thought that the procedure for individual petition was cumbersome and costly and, 
finally, it was pointed out that the right of individual petition would have far-reaching repercussions 
upon our legal system.’ Second Chamber of the States-General, Session 1959, as quoted in European 
Human Rights Law, p. 27. 

29  Previous cases on the same provision were; Greens and M.T. v. the United Kingdom (2010); McLean and Cole 
v. the United Kingdom (2013) and Firth and Others v. the United Kingdom (2014, see para 6, McHugh and 
others v. the United Kingdom).  

30  At the end of 2017, the British government has come up with a compromise which was accepted by the 
Council of Europe. A limited number of prisoners (about 100 in total) will have the right to vote.  
https://www.theguardian.com/politics/2017/dec/07/council-of-europe-accepts-uk-compromise-on-
prisoner-voting-rights 
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judgment by the European Court of Human Rights is ‘impossible’, because it is 
contrary to the Russian Constitution. Acting upon a request by Russia’s Ministry of 
Justice, the Constitutional Court considered whether it was possible to execute the 
Anchugov judgment in accordance with the Russian Constitution. The ECtHR had 
concluded to a violation of the Russian prisoners’ right to vote as protected by 
Protocol 1(3) of the Convention. Article 32(3) of the Russian Constitution prohibits 
‘citizens detained in a detention facility pursuant to a sentence imposed by a court, to 
vote or to stand for election’. The April 19 decision was the Constitutional Court’s 
first on the enforceability of the ECtHR’s judgments since the Court’s mandate was 
broadened.31 

It is difficult to escape the feeling that the British, despite appearances, are 
perhaps overreacting, now that the government seems to be seriously considering 
withdrawing from the Convention. After all, the number of judgments concerning 
the UK in which the Court concludes to a violation of the European Convention of 
Human Rights could hardly be considered alarming.32 Aside from that, leaving the 
Convention would mean the British people would, in effect, be denied access to a 
court of last resort that is available to all European citizens. ‘Surely it would be 
simpler just to allow a few more prisoners the vote?’33 

 
Given the negative image the Human Rights Act 1998 has, it may very well be 

that a point of no return has been reached.34 A powerful argument for replacing the 
HRA with a new constitutional instrument is its ‘lack of ownership’ by the public. 
Inaccurate stories in the tabloids as to how it operates have contributed to the fact 
that it is often seen as ‘a foreign imposition to benefit the undeserving’.35 Something 
                                                           
31  Ilya Nuzov, Russia’s Constitutional Court Declares Judgment of the European Court “Impossible” to Enforce, Int’l J. 

Const. L. Blog, May 13, 2016, at: http://www.iconnectblog.com/?s=nuzov. 
32  Some statistics may be illuminating here. According to the Convention website, in 2015, the total 

number of judgments against the UK was 13. There were 4 judgments finding at least one violation and 
9 judgments in which no violation was found. Between 2012 and 2014, fewer than 1% of cases lodged 
against the UK resulted in a finding against the government. https://fullfact.org/law/uks-record-
human-rights-cases/. 

33  ‘Tory plans for European human rights convention will take UK back 50 years’, Joshua Rozenberg, The 
Guardian 3 October 2014. 

34 Even though it must be admitted that there is also much support (also by judges) for the Human Rights 
Act 1998. 

35  Or worse. It is also described as a ‘Charter for criminals’ or as Anthony Lester recently put it: ‘The 
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has to be done in order to change the public’s view on human rights protection in 
Britain and in Europe. 

Perhaps the easiest way out would indeed be to adopt a new bill of rights 
containing largely the same rights as the European Convention, as has been 
suggested in the Conservatives’ policy document.  The idea is to implement the 
Convention rights into the new law. These rights should be interpreted according to 
their original meaning and the use of human rights will be limited to the most serious 
cases, the Conservative document says enigmatically.36 Moreover, the new bill of 
rights will undoubtedly not include the provision which requires British courts to 
‘take into account’ the Court’s jurisprudence. The point is that the ECHR does not 
require any specific mode of incorporation,37 and it is exactly this provision which 
has been so fiercely disputed over the past few years in the UK. Section 2(1)a of the 
Human Rights Act 1998 provides that a court or tribunal determining a question 
arising in connection with a Convention right must take into account any judgment, 
decision, declaration or advisory opinion of the ECtHR, insofar as (in the opinion of 
the court) it is relevant to the proceedings. Among the Member States of the Council 
of Europe, it would seem that only Ireland and the UK have imposed a legislative 
stipulation requiring their domestic courts to take account of Strasbourg 
jurisprudence.38  

                                                                                                                                     
commercial self-interest of newspaper owners in printing scandals is one reason why the public is fed a 
diet of half-truths and downright lies about the so-called “threats” to our way of life. Story after story 
attacks what the papers call “this Human Rights Act farce”, calling the Human Rights Act a “gift to our 
enemies”, and demanding that the government ignore the binding rulings of “this foreign court”.’ 
Anthony Lester, ‘Five ideas to fight for’, European Human Rights Law Review 3 (2016), p. 232. See also 
Dominic Grieve QC MP, ‘Can a Bill of Rights do better than the Human Rights Act? Public Law, 2016, 
231. 

36  Only a few sentences are dedicated to this problem. The cases concern ‘criminal law and the liberty of an 
individual, the right to property and similar serious matters.’ ‘Protecting human rights in the UK’, p. 5–6. 
Remarkably, the intention is also to limit the reach of human rights cases to the UK, ‘so that British 
Armed Forces overseas are not subject to persistent human rights claims that undermine their ability to 
do their job and keep us safe’; Idem, p. 7; See on this Klug, A Magna Charta for all Humanity, p. 197–200. 

37  Helen Keller/Alec Stone Sweet, A Europe of Rights: The Impact of the ECHR on National Legal Systems, 
Oxford University Press, Oxford 2008, p. 682; As Helen Fenwick says: there is no Convention-based 
reason why the domestic courts should – in effect – be ‘bound’ by Strasbourg jurisprudence (…); nor is 
there any express necessity under the Convention, for the courts even to take it into account.’ Helen 
Fenwick, ‘The Conservative stance in the 2015 election on the UK’s relationship with the Strasbourg 
Court and its jurisprudence – bluff, exit strategy or compromise on both sides? (Part I), UK Const. L. 
Blog (10th March 2015), available at: http://ukconstitutionallaw.org. 

38  Lord Kerr, The Conversation between Strasbourg and National Courts – Dictation or Dialogue’ Irish 
Law Journal, 2009, 44, p. 1. 

https://ukconstitutionallaw.org/
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However, the Conservatives also suggest ending the ability of the European 
Court ‘to force the UK to change the law’. How to do that? Every judgment by the 
Court declaring British law incompatible with the Convention will be considered 
advisory. It will only be binding in UK law if Parliament agrees that it should be 
enacted as such.39 From an international point of view, changing the supranational 
European Court into an advisory body is simply not possible. Article 46 of the 
European Convention says that the High Contracting Parties undertake to abide by 
the final judgment of the Court in any case to which they are parties. Apart from that, 
such a step might have an erosive effect on the system of human rights protection in 
Europe as a whole. 

V. Towards a Brexit from the Convention? 

A Brexit from the Convention seems a drastic measure in reaction to a few 
negative decisions from the Court. In the end, the number of decisions against the 
UK in which the Court concludes to a violation seems hardly alarming. The 
accusation of ‘mission creep’ by the Court is also somewhat overblown. Moreover, 
the depiction of the UK as having been the victim of a gradual loss of legal 
sovereignty and, as a consequence, European courts assuming an influence they were 
never meant to have is not justified. 40 

Obviously, an opt-out from the Convention by the UK would have a major 
negative effect: for the status of the European Convention of Human Rights; for the 
position of the European Court within the Council of Europe; and for the 
international reputation of the UK itself. And these are only three of the most 
obvious issues. The British move may in effect occasion a restoration of national 
sovereignty and parliamentary decision-making over judicial review. 

Hopefully, the near future presents a ‘Bremain’ in the Convention. But if the 
Tories indeed stick to their original ideas, a ‘Brexit’ may be near.  That is a rather 
disturbing thought (to say the least) at a time when the need for European human 

                                                           
39  ‘Protecting human rights in the UK’, p. 6. 
40  Paul Harvey, ‘The UK and the European courts: has the incoming tide become all washed up?’, European 

Human Rights Law Review, 3 (2016), p. 285, who also refers to the Court of Justice of the EU in 
Luxembourg. As Paul Harvey puts it: ‘(…) whatever was said or believed at the time of entry, we have 
repeatedly affirmed our participation in those institutions. We have done so even when the full impact 
of the European courts on our sovereignty and our law has become apparent.’ 
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rights standards is perhaps even more urgent than in 1950. Or, as Francesca Klug 
puts it: ‘It is not Cassanda-like to predict that if the UK walks away from the ECtHR, 
the credibility of the entire post-war human rights edifice will be severely shaken, 
possibly terminally so. It has not had 800 years to bed down. It is less than seventy 
years old.41 

                                                           
41A Magna Charta for all Humanity, p. 208. 
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I. Introduction  

It is interesting to see how the Brexit will influence the right to access justice for 
especially EU citizens residing in the UK.  Why is access to justice important? Access 
to justice enables individuals to protect themselves against infringements of their 
rights, to remedy civil wrongs, but also to hold executive power accountable and, not 
least, to defend themselves in criminal proceedings. It is an important element of the 
rule of law and cuts across administrative, criminal and civil law. Access to justice is 
both a process and a goal, and is crucial for individuals seeking to benefit from other 
procedural and substantive rights. At the international level, the UN Human Rights 
Committee has, since its establishment, led the way among UN treaty bodies in 
interpreting concepts relating to access to justice. This right is also safeguarded in 
UN instruments, such as the 1998 Aarhus Convention on Access to Information, Public 
Participation in Decision-Making and Access to Justice in Environmental Matters1 and the 2006 
Convention on the Rights of Persons with Disabilities.2 Before discussing the legal 
implications regarding the access to justice due to the Brexit, it is helpful to provide a 
historical overview to explain why the Brexit is not a coincidence. 
  

                                                           
1  Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to 

Justice in Environmental Matters; see http://ec.europa.eu/environment/aarhus/. 
2  Convention on the Rights of Persons with Disabilities and its Optional Protocol (A/RES/61/106); see 

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-
disabilities.html. 
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II. History  

The elusive, glorious past has been a dominant theme of recent political slogans. 
President Trump’s rallying call to “make America great again” was met with 
outpourings of support on his campaign trail and what is more, he even got elected! 
In the wake of the EU referendum last year, British politicians have referred to their 
history as a great global nation, saying that Brexit offers the opportunity to retake 
their place as a great world power. Well, we do not know if that is going to happen in 
the near future. But what does seem to be clear, as far as I can see, is that the tactic of 
alluding to an idealised point in the past, embodying all of a country’s best values, 
while glossing over times of hardship, is nothing new. In fact, it is as old as the hills, 
and at least as old as the seven hills of Ancient Rome. The first imperial regime of 
Rome started in 27 BC after a long period of civil unrest and brutal bloodshed. After 
Octavian defeated his rivals for power, Antony and Cleopatra, he cleverly rebranded 
himself as Augustus and began what would become a monarchic regime. He 
disguised this new world order as the continuation and restoration of the Roman 
Republic and recast the historical and cultural memory of Rome. Why? To suit his 
own needs of self-preservation and self-promotion.3 

 
I assume that is also the case with UK, I mean Great-Britain! Do the British want to 
regain consciousness or revive the dream of a big Empire?4 In the light of the 
foregoing, could we explain why ‘the Leavers’ won the Brexit referendum? On the 
occasion of her inaugural lecture at Queen Mary University in London, prof. Elspeth 
Guild spoke about Brexit. In her book she examines the result of the 23 June 2016 
UK referendum on leaving the EU (also known as the Brexit-referendum), where 
51.9% of the eligible voters who voted chose to leave. Politicians and media have 
stressed not only that leave means leave, but also that much of the British voting 
public was mostly motivated to vote leave by issues of immigration and border 
control.5 Looking at immigration attitudes in the United Kingdom, it is ironically the 
regions that are the most tolerant of immigrants with the highest numbers of 

                                                           
3  See https://www.history.com/topics/ancient-history/emperor-augustus. 
4  Richard Gott, Britain's Empire: Resistance, Repression and Revolt, Verso 2011. 
5  E. Guild, BREXIT and its Consequences for UK and EU Citizenship or Monstrous Citizenship, Nijhoff Law 

Specials 2016.   
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immigrants. London may be singled out as a great example of one of those regions. 
The multicultural city is known for its high number of immigrants, and has by far the 
most tolerant areas. Unfortunately, it is those areas of the UK that have the lowest 
levels of immigration that actually are the most exclusionary and intolerant towards 
migrants. Another very striking issue is the fact that Northern Ireland and Scotland 
voted for ´remain´ while England and Wales voted for ´leave´. How divided can a 
nation be?   

Guild investigates also how the issue of EU citizenship became transformed into 
a discussion about immigration through four themes: 

1. the negotiations between the UK and the EU before the referendum;  
2. the nature of and difference between British and EU citizenship;  
3. the issue of third country national family members and  
4. the fears incited by the referendum in light of the rejection of expertise. 

III. Legal systems and Institutions [ COJ EU / ECtHR / WTO ] 6 

What is clear from the Brexit referendum is that the Leavers are not in favour of 
the EU. As you can see on this slide, they are angry at the EU! But Why? And what 
has the EU to do with access to justice? What entails the right to access justice? The 
term ‘access to justice’ refers to the key European human rights standards. It presents 
the European regional systems that protect individual rights and addresses the 
emphasis placed on ensuring the protection of rights at national level. What is the 
relationship between access to justice rights in the European Union (EU) and the 
Council of Europe (CoE)? [Ask the audience:] How many of you are familiar with 
the Council of Europe (CoE) and the Council of the European Union (CoEU) or the 
European Council (EuC)? I am not going to be mad at you if you do not know the 
differences between those three different institutions! 

The Council of Europe (Conseil de l'Europe, CoE) is an international 
organisation whose stated aim is to uphold human rights, democracy, rule of law in 
Europe and promote European culture. This institution was founded in 1949, has 47 
member states, covers approximately 820 million people and operates with an annual 

                                                           
6  Catherine Barnard & Steve Peers, European Union Law, Oxford 2017. 
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budget of approximately half a billion euros. The organisation is distinct from the 28-
nation European Union (EU), although it is sometimes confused with it. 
Nevertheless, it is not possible to leave the CoE outside the EU. No country has ever 
joined the EU without first belonging to the CoE. The Council of Europe is an 
official United Nations Observer. Unlike the EU, the CoE cannot make binding laws, 
but it does have the power to enforce select international agreements reached by 
European states on various topics. The best known body of the CoE is the European 
Court of Human Rights (ECtHR), which enforces the European Convention on 
Human Rights (ECHR or the Convention).7 
The Council of the European Union (often still referred to as the Council of 
Ministers) is part of the essentially bicameral EU legislature (the other legislative body 
being the European Parliament). It represents the executive governments of the EU's 
member states and is based in the Europa building in Brussels.8 

The European Council, charged with defining the European Union's (EU) 
overall political direction and priorities, is the institution of the EU that comprises 
the heads of state or government of the member states, along with the President of 
the European Council and the President of the European Commission. The 
European Council was formalised as an institution in 2009 upon the entry into force 
of the Treaty of Lisbon. Its current President is Donald Tusk.9 

British influence10 
History shows us that British influence has shaped the European Economic 

Community (EEC) and later the European Community (EC). The EEC struggled to 
enforce a single market due to the absence of strong decision-making structures. It 
was difficult to remove intangible barriers with mutual recognition of standards and 
common regulations due to protectionist attitudes of the different countries. In the 
1980s, when the economy of the EEC began to lag behind the rest of the developed 
world, Margaret Thatcher sent Arthur Cockfield (Baron Cockfield) to the Delors 
Commission. This Commission was assigned to take the initiative attempting to 

                                                           
7  Council of Europe: https://www.coe.int/en/. 
8  Council of the European Union: http://www.consilium.europa.eu/en/council-eu/. 
9  European Council: https://europa.eu/european-union/about-eu/institutions-bodies/european-council 

_en. 
10  See for an interesting historical overview: https://europa.eu/european-union/about-eu/history_en. 
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relaunch the common market. Cockfield wrote and published a White Paper11 in 
1985 identifying 300 measures to be addressed in order to complete a single market. 
On the next slide we see that the European integration and cooperation developed 
tremendously.12 

 The Schengen Agreement implements the abolition of border controls between 
most member states, common rules on visas, and police and judicial cooperation. 
The UK is not part of it! The Lisbon Treaty came into force in 2009. However, the 
Charter, proclaimed in 2000, has become legally binding on the EU with the entry 
into force of the Lisbon Treaty, in December 2009. The EU Charter of Fundamental 
Rights (CFR or the Charter) brings together, in a single document, the fundamental 

                                                           
11  See https://eur-lex.europa.eu/summary/glossary/white_paper.html. 
12  See http://self.gutenberg.org/articles/eng/Single_market_of_the_European_Union. 
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rights protected in the EU. The Charter contains rights and freedoms under six titles: 
Dignity, Freedoms, Equality, Solidarity, Citizens' Rights, and Justice.13 

IV. The right to access justice (Articles 47 CFR and 6 & 13 ECHR)  

According to international and European human rights law, as stated before, the 
notion of access to justice obliges states to guarantee each individual’s right to go to 
court to obtain a remedy if it is found that the individual’s rights have been violated.14 
It is thus also an enabling right that helps individuals enforce other rights. Access to 
justice encompasses a number of core human rights. Hereafter I will present an 
overview of the two important Conventions: the right to a fair trial under Article 6 of 
the ECHR and Article 47 of the CFR and the right to an effective remedy under 
Article 13 of the ECHR and Article 47 of the CFR.15 

  

                                                           
13  Charter Fundamental Rights EU: https://ec.europa.eu/info/aid-development-cooperation-

fundamental-rights/your-rights-eu/eu-charter-fundamental-rights_en. 
14  In some circumstances, an alternative dispute resolution body suffices also. 
15  D.J. Harris, M. O’Boyle, E.P. Bates & C.M. Buckley, Law of the European Convention on Human Rights (third 

edition), Oxford University Press 2014. 
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In Article 6 of the ECHR, we see the following rights: 
• 1 In the determination of his civil rights and obligations or of any criminal 

charge against him, everyone is entitled to a fair and public hearing within a 

reasonable time by an independent and impartial tribunal established by law. 

Judgment shall be pronounced publicly but the press and public may be excluded 

from all or part of the trial in the interests of morals, public order or national 

security in a democratic society, where the interests of juveniles or the protection 

of the private life of the parties so require, or to the extent strictly necessary in the 

opinion of the court in special circumstances where publicity would prejudice the 

interests of justice. 

• 2 Everyone charged with a criminal offence shall be presumed innocent until 

proved guilty according to law. 

• 3 Everyone charged with a criminal offence has the following minimum rights: 

– (a) to be informed promptly, in a language which he understands and in 

detail, of the nature and cause of the accusation against him; 

– (b) to have adequate time and facilities for the preparation of his defence; 

– (c) to defend himself in person or through legal assistance of his own 

choosing or, if he has not sufficient means to pay for legal assistance, to be 

given it free when the interests of justice so require; 

– (d) to examine or have examined witnesses against him and to obtain the 

attendance and examination of witnesses on his behalf under the same 

conditions as witnesses against him; 

− (e) to have the free assistance of an interpreter if he cannot understand or 

speak the language used in court. 

And in Article 13 (right to an effective remedy) of the ECHR: 
• Everyone whose rights and freedoms as set forth in this Convention are violated 

shall have an effective remedy before a national authority notwithstanding that 

the violation has been committed by persons acting in an official capacity.  
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Access to justice rights in the CFR may correspond to those contained in the 
ECHR. It is not a coincidence that we see a similar description – and some elements 
are even broader – in Article 47 of the CFR: 

Right to an effective remedy and to a fair trial 

• Everyone whose rights and freedoms guaranteed by the law of the Union are 

violated has the right to an effective remedy before a tribunal in compliance 

with the conditions laid down in this Article. 

• Everyone is entitled to a fair and public hearing within a reasonable time by an 

independent and impartial tribunal previously established by law. Everyone shall 

have the possibility of being advised, defended and represented. 

• Legal aid shall be made available to those who lack sufficient resources in so far as 

such aid is necessary to ensure effective access to justice. 

Although different systems govern enforcement of the ECHR and the CFR, both 
emphasise that the rights to an effective remedy and to a fair trial should primarily be 
enforced at national level. The CFR is consistent with the ECHR adopted in the 
framework of the Council of Europe: if the CFR contains rights that stem from this 
Convention, their meaning and scope are the same. The rights protected in the 
ECHR and the CFR overlap. Charter rights that correspond to ECHR rights are 
given the same meaning and scope as those laid down in the ECHR, in accordance 
with Article 53 of the CFR. The Explanations to the CFR – which serve as an 
interpretative tool to help understand its content, but are not legally binding – 
provide additional guidance on this point. ECtHR case law is therefore important for 
interpreting the Charter rights. This overlap means that ECtHR case law is frequently 
important for interpreting rights under the CFR. However, as outlined before, the 
legal systems of the ECtHR and the European Court of Justice (COJEU) are 
different, which may affect the protection of rights at the national level. If the 
ECtHR gives a judgement, condemning a state, it is important that in the absence of 
good faith on the part of respondent states and their real political will to undertake 
required individual and general measures. There is no way to ensure compliance with 
the judgements of the ECtHR. If the state loses the case in Strasbourg and responds 
with contempt and clear lack of desire to comply, the Council of Europe will have no 
recourse! That is why it is also important to acknowledge the role of the COJEU 
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regarding the protection of the fundamental rights. See also Article 19 paragraph 1 of 
the Treaty on the European Union (TEU). In this Article the COJEU: 

“shall include the Court of Justice, the General Court and specialised courts. It shall 

ensure that in the interpretation and application of the Treaties the law is 

observed.”16 

In conclusion, the core elements of these rights include effective access to a 
dispute resolution body, the right to fair proceedings and the timely resolution of 
disputes, the right to adequate redress, as well as the general application of the 
principles of efficiency and effectiveness to the delivery of justice.17 

The first case regarding Article 6 ECHR (and later on read in conjunction with 
Article 13 ECHR) was the Golder v. UK case (1975). A prisoner was denied a 
solicitor while imprisoned, so he could not seek advice about his potential 
maltreatment. Upon being released, the prisoner claimed that his right to a fair trial 
(Article 6 ECHR) had been infringed. In paragraph 38 of this judgement, the ECtHR 
ruled: 

• The Court thus reaches the conclusion, without needing to resort to 

"supplementary means of interpretation" as envisaged at Article 32 of the Vienna 

Convention, that Article 6 para. 1 (art. 6-1) secures to everyone the right to 

have any claim relating to his civil rights and obligations brought before a 

court or tribunal. In this way the Article embodies the " right to a court" , of 

which the right of access, that is the right to institute proceedings before 

courts in civil matters, constitutes one aspect only. To this are added the 

guarantees laid down by Article 6 para. 1 (art. 6-1) as regards both the organisation 

and composition of the court, and the conduct of the proceedings. In sum, the 

whole makes up the right to a fair hearing. The Court has no need to ascertain 

in the present case whether and to what extent Article 6 para. 1 (art. 6-1) further 

                                                           
16  D.J. Harris, M. O’Boyle, E.P. Bates & C.M. Buckley, Law of the European Convention on Human Rights (third 

edition), Oxford University Press 2014, p. 31-33 and Handbook on European law relating to access to justice, 
European Union Agency for Fundamental Rights and Council of Europe 2016. 

17  See again Handbook on European law relating to access to justice, and Andrew Williams, ‘The European 
Convention on Human Rights, the EU and the UK: Confronting a Heresy‘, European Journal of 
International Law, Volume 24, Issue 4, p. 1157–1185. 
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requires a decision on the very substance of the dispute (English "determination", 

French "décidera").18 

As stated before, the ECtHR ruled later on that Article 6 ECHR has to be applied 
and interpreted in the light of Article 13 ECHR: 

• Everyone whose rights and freedoms as set forth in this Convention are violated 

shall have an effective remedy before a national authority notwithstanding that 

the violation has been committed by persons acting in an official capacity. 

The first ECtHR case law underlining the importance of Article 13 ECHR was 
the Kudla v. Poland case (2000). On 8 August 1991 Mr Kudla was charged with 
fraud and forgery and detained on remand. During his detention, he suffered from 
chronic depression and twice tried to commit suicide. He also went on hunger strike. 
On more than 70 occasions, he requested his release or appealed against decisions to 
hold him in detention. He had no effective national remedy. The Court ruled in 
paragraph 152 that: 

• “The object of Article 13, as emerges from the travaux préperatoires (…) is to 

provide a means whereby individuals can obtain relief at national level for 

violations of their Convention rights before having to set in motion the 

international machinery of complaint before the court. From this perspective, the 

right of an individual to trial within a reasonable time will be less effective if there 

exists no opportunity to submit the Convention claim first to a national authority; 

and the requirements of Article 13 are to be seen as reinforcing those of 

Article 6, par. 1.” 

If we study Article 47 of the CFR carefully, we see that both Articles 6 and 13 of 
the ECHR are codified. The first case for the COJEU where the right to access 
justice was argued was the Johnston v. Chief Constable of the Royal Ulster Constabulary case 
(1984).19 Ms Johnston was made redundant when her fixed-term contract was not 
renewed. Women were prohibited from carrying firearms. But many police duties 
involved carrying firearms. The Royal Ulster Constabulary argued that the ban was 
justified because (1) they (women officers) may be more frequent assassination 

                                                           
18  ECtHR 21 February 1975, Golder v. United Kingdom, application no 4451/70, A/18.  
19  COJEU 15 May 1986, Johnston v. Chief Constable of the Royal Ulster Constabulary, C-222/84. 
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targets, (2) their guns could end in enemy hands, (3) the public would object to it, 
and, last but not least, (4) it would hinder their jobs in social, family and children 
related work. 

The COJEU ruled the following, in paragraphs 18 and 19: 
• 14 IN MRS JOHNSTON' S VIEW, A PROVISION SUCH AS 

ARTICLE 53 (2) OF THE SEX DISCRIMINATION ORDER IS 
CONTRARY TO ARTICLE 6 OF THE DIRECTIVE INASMUCH AS 
IT PREVENTS THE COMPETENT NATIONAL COURT OR 
TRIBUNAL FROM EXERCISING ANY JUDICIAL CONTROL. 

• 18 THE REQUIREMENT OF JUDICIAL CONTROL 
STIPULATED BY THAT ARTICLE REFLECTS A GENERAL 
PRINCIPLE OF LAW WHICH UNDERLIES THE 
CONSTITUTIONAL TRADITIONS COMMON TO THE 
MEMBER STATES. THAT PRINCIPLE IS ALSO LAID DOWN 
IN ARTICLES 6 AND 13 OF THE EUROPEAN CONVENTION 
FOR THE PROTECTION OF HUMAN RIGHTS AND 
FUNDAMENTAL FREEDOMS OF 4 NOVEMBER 1950. AS THE 
EUROPEAN PARLIAMENT, COUNCIL AND COMMISSION 
RECOGNIZED IN THEIR JOINT DECLARATION OF 5 APRIL 1977 
(OFFICIAL JOURNAL C 103, P. 1) AND AS THE COURT HAS 
RECOGNIZED IN ITS DECISIONS, THE PRINCIPLES ON 
WHICH THAT CONVENTION IS BASED MUST BE TAKEN 
INTO CONSIDERATION IN COMMUNITY LAW. 

• 19 BY VIRTUE OF ARTICLE 6 OF DIRECTIVE NO 76/207, 
INTERPRETED IN THE LIGHT OF THE GENERAL PRINCIPLE 
STATED ABOVE, ALL PERSONS HAVE THE RIGHT TO 
OBTAIN AN EFFECTIVE REMEDY IN A COMPETENT 
COURT AGAINST MEASURES WHICH THEY CONSIDER TO 
BE CONTRARY TO THE PRINCIPLE OF EQUAL 
TREATMENT FOR MEN AND WOMEN LAID DOWN IN THE 
DIRECTIVE . IT IS FOR THE MEMBER STATES TO ENSURE 
EFFECTIVE JUDICIAL CONTROL AS REGARDS 
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COMPLIANCE WITH THE APPLICABLE PROVISIONS OF 
COMMUNITY LAW AND OF NATIONAL LEGISLATION 
INTENDED TO GIVE EFFECT TO THE RIGHTS FOR 
WHICH THE DIRECTIVE PROVIDES. 

From the European perspective it is clear that access to justice is particularly 
protected by the Convention and the Charter and both Courts, the COJEU and the 
ECtHR, are guardians of this right. What about the UK Supreme Court? 

V. UK Supreme Court Brexit judgement + Human Rights Act 1998  

On the 24th of January 2017, the UK Supreme Court gave a judgement in the case 
R. (on the application of Miller & Dos Santos) v. Secretary of State for Exiting the 
European Union, also known as the Article 50 'Brexit' judgement.20 From this case it is 
clear for us that the range of those who may be affected by the Brexit is broad. The 
applicants are divided into five groups: 

(i) a group deriving rights of residence in the UK under EU law on the 
basis of their relationship with a British national or with a non-
British EU national exercising EU Treaty rights to be in the United 
Kingdom,  

(ii) a group deriving rights of residence from persons permitted to reside in 
the UK because of EU rights, including children and carers,  

(iii) a group mostly of UK citizens residing elsewhere in the European 
Union,  

(iv) a group who are mostly non-UK EU nationals residing in the United 
Kingdom, and  

(v) the Independent Workers Union of Great Britain. 

We subsequently enquire the judgement of the Supreme Court. We see in its 
ruling (paragraph 1) that the Court is actually not that happy with the expansion drift 
of the EU and its desire to extend the competences/powers. See paragraph 1: 

                                                           
20  UK Supreme Court 24 January 2017, R. (on the application of Miller & Dos Santos) v. Secretary of State for 

Exiting the European Union, [UKSC 2016/0196]. 
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• On 1 January 1973, the United Kingdom became a member of the European 

Economic Community (“the EEC”) and certain other associated European 

organisations. On that date, EEC law took effect as part of the domestic law of 

the United Kingdom, in accordance with the European Communities Act 1972 

which had been passed ten weeks earlier. Over the next 40 years, the EEC 

expanded from nine to 28 member states, extended its powers or 

“competences”, merged with the associated organisations, and changed its 

name to the European Community in 1993 and to the European Union in 

2009. 

Furthermore, we see in this case (paragraph 2 and 3) why this matter was brought 
before the Court. Paragraph 2: 

• In December 2015, the UK Parliament passed the European Union 

Referendum Act, and the ensuing referendum on 23 June 2016 produced a 

majority in favour of leaving the European Union. UK government ministers 

(whom we will call “ministers” or “the UK government”) thereafter announced 

that they would bring UK membership of the European Union to an end. The 

question before this Court concerns the steps which are required as a matter 

of UK domestic law before the process of leaving the European Union can 

be initiated. The particular issue is whether a formal notice of withdrawal can 

lawfully be g iven by ministers without prior leg islation passed in both 

Houses of Parliament and assented to by HM The Queen. 

See also paragraph 3, wherein the Court admits that this case has different 
political aspects which are not for the Court to deal with, nevertheless: 

• It is worth emphasising that nobody has suggested that this is an inappropriate 

issue for the courts to determine. It is also worth emphasising that this case has 

nothing to do with issues such as the wisdom of the decision to withdraw from the 

European Union, the terms of withdrawal, the timetable or arrangements for 

withdrawal, or the details of any future relationship with the European Union. 

Those are all political issues which are matters for ministers and Parliament 

to resolve. They are not issues which are appropriate for resolution by judges, 

whose duty is to decide issues of law which are brought before them by 
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individuals and entities exercising their rights of access to the courts in a 

democratic society. 

Last but not least, the Court emphasises the right to access justice, more specific: 
judges, whose duty is to decide issues of law which are brought before them by 
individuals and entities exercising their rights of access to the courts in a democratic 
society, should decide on the matter. See especially paragraph 36: 

• The applicants’ case in that connection is that when Notice is given, the United 

Kingdom will have embarked on an irreversible course that will lead to 

much of EU law ceasing to have effect in the United Kingdom, whether or 

not Parliament repeals the 1972 Act. As Lord Pannick QC put it for Mrs Miller, 

when ministers give Notice they will be “pulling … the trigger which causes the bullet to be 

fired, with the consequence that the bullet will hit the target and the Treaties will cease to apply”. 

In particular, he said, some of the legal rights which the applicants enjoy 

under EU law will come to an end. This, he submitted, means that the giving 

of Notice would pre-empt the decision of Parliament on the Great Repeal 

Bill. It would be tantamount to altering the law by ministerial action, or 

executive decision, without prior legislation, and that would not be in 

accordance with our law. 

This judgement indicates that the UK Supreme Court knows how important this 
right (access to justice) is and that the Parliament cannot be put offside. Its approval 
is needed. When Notice is given, the United Kingdom will have embarked on an 
irreversible course that will lead to much of EU law ceasing to have effect in the 
United Kingdom. When the UK exits the EU, there is still the Human Rights Act 
1998,21 which will provide for more or less the same rights deriving from the Charter 
and the Convention, unless this Act is amended or set aside by the Parliament. 

Article 6 (right to a fair trial) Human Rights Act 1998 

• 1 In the determination of his civil rights and obligations or of any criminal charge 

against him, everyone is entitled to a fair and public hearing within a reasonable 

time by an independent and impartial tribunal established by law. Judgment shall 

                                                           
21  Human Rights Act 1998: https://www.legislation.gov.uk/ukpga/1998/42/contents. 
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be pronounced publicly but the press and public may be excluded from all or part 

of the trial in the interest of morals, public order or national security in a 

democratic society, where the interests of juveniles or the protection of the private 

life of the parties so require, or to the extent strictly necessary in the opinion of the 

court in special circumstances where publicity would prejudice the interests of 

justice. 
• 2 Everyone charged with a criminal offence shall be presumed innocent until 

proved guilty according to law. 

• 3 Everyone charged with a criminal offence has the following minimum rights: 

• (a) to be informed promptly, in a language which he understands and in detail, of 

the nature and cause of the accusation against him; 

• (b) to have adequate time and facilities for the preparation of his defence; 

• (c) to defend himself in person or through legal assistance of his own choosing or, 

if he has not sufficient means to pay for legal assistance, to be given it free when 

the interests of justice so require; 

• (d) to examine or have examined witnesses against him and to obtain the 

attendance and examination of witnesses on his behalf under the same conditions 

as witnesses against him; 

• (e) to have the free assistance of an interpreter if he cannot understand or speak 

the language used in court. 

Additionally, we see that there is no Article in the Human Rights Act 1998 that 
codifies Article 13 of the ECHR (the principle of effective remedy). Nevertheless, the 
case law of the COJEU (e.g. Johnston v. UK) may help a citizen to demand his right 
to access justice in the UK. However, citizens residing in the UK can still invoke 
Articles 14 (prohibition of discrimination), Article 17 (prohibition of abuse of rights), 
but those rights could also be limited or restricted by the legislator (see also Article 
18, limitation on use of restrictions on rights). Article 14 of the Human Rights Act 
1998 stipulates: 

• The enjoyment of the rights and freedoms set forth in this Convention shall be 

secured without discrimination on any ground such as sex, race, colour, language, 

religion, political or other opinion, national or social origin, association with a 

national minority, property, birth or other status. 
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This brings me to my next point, the national court system of the UK. How is the 
court system in the UK organised?  

VI. National Court System of the UK 

Where can a citizen go when its rights deriving from EU laws are infringed? 
There are three separate court systems in the UK, these are set up for England and 
Wales, for Scotland and for Northern Ireland. Hereafter we see the system of the 
judiciary. 
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The following exceptions are relevant: the Asylum and Immigration Tribunal has 
jurisdiction over the whole of the United Kingdom and there is a common system of 
employment tribunals for England and Wales and Scotland. The Supreme Court of 
the UK is the highest court of appeal of all three sets of courts, except for some 
kinds of cases in which the Scottish courts have final jurisdiction.22 It is unclear 
whether this system will provide for protection for the EU citizens residing in the 
UK and wanting to bring their cases before the courts. It is probable that the 
Supreme Court of the UK first has to decide whether EU citizens could bring their 
cases before ordinary Courts.23 Within the British Court system it is not possible to 
bring a case directly before the Supreme Court of the UK. To be continued! 
  

                                                           
22  See for an overview: https://www.supremecourt.uk/about/uk-judicial-system.html. 
23  See also UK Supreme Court 24 January 2017, R. (on the application of Miller & Dos Santos) v. Secretary of State 

for Exiting the European Union, [UKSC 2016/0196]. 
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VII. 4 Scenarios (future)  

What does Brexit bring for the future? Are possible problems foreseeable? The 
implications of several scenarios of the UK withdrawing from the EU in relation to 
the EU Customs Union, the Internal Market law for Goods and Services, and on 
Consumer Protection law, identifying the main challenges that have to be addressed 
regardless of the policy choices that will be made in due course. There are four24 
(main) possible scenarios, each with its advantages and disadvantages: 

I. Status quo EU (full) membership; 

II. UK member in the European Economic Area (EEA or EFTA); 

III. Bilateral or multilateral arrangements (WTO law); 

IV. An arbitration (arbitral) panel, chaired by a judge from an “impartial third 

country” (e.g. Canada). 

First, it is possible that the full-fledged EU membership remains after a while of 
silence. However, it is unlikely that a new referendum will be held within the next 
two years. A second scenario, also more likely to happen, is the membership of the 
UK in the European Economic Area (EEA)25 that encompasses the application of 
tailor-made arrangements, as well as the fall-back scenario,  the third scenario in 
which the mutual relationship is governed by WTO law. The fourth scenario may 
include an arbitration panel, which will probably be refused by the EU. 

Are there solutions?26 The Brits are determined to protect what they see as UK 
sovereignty and the supremacy of UK courts over the COJEU. The EU27 is just as 
determined to protect the supremacy and autonomy of the COJEU and its power to 
enforce its rulings – which override national courts (direct effect) – by fines and other 
penalties if necessary. If Britain refuses to accept the COJEU having any post-Brexit 
role it must either create its own such court in a manner acceptable to the EU27 or 
resort either to political arbitration of disputes by diplomats or politicians or create ad 
hoc panels of lawyers, not sitting as a court, to fix problems that arise one by one. 

                                                           
24  See EURO-CFG study of 9 August 2017: ‘Legal Implications of Brexit: Customs Union, Internal Market 

Acquis for Goods and Services, Consumer Protection Law, Public Procurement’, IP/A/IMCO/2016-
13. 

25  This is based on the Article 207 TFEU empowering the EU to pursue a common commercial policy. 
26  See Barnard & Peers 2017: chapter 25. See also http://eulawanalysis.blogspot.nl/2017/08/. 
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The question is: what will become of EU citizens in the UK and their access to 
justice? Unfortunately, at this point at time we cannot predict what is most likely to 
happen in the future. However, the conclusion of the IMCO-committee has shed 
some light on this topic: 

“Rights of Union citizens lawfully acquired under EU law before the entry into force of a 
withdrawal of the UK from the EU should be upheld on the territory of the UK. The free 
movement of goods, services, capital and persons between the EU27 and the UK should 
remain free from unnecessary barriers. UK imports should not undermine and ideally 
continue to comply with the existing and future protection standards under EU legislation. 
The more a withdrawal agreement (if any) and the future legal relationship contribute to the 
achievement of these interest, the more such a ‘Brexit’ scenario can be considered to be 
advantageous for the EU27.”27 

According to Article 20 TFEU, citizenship of the EU derives from the nationality 
of a member state. Article 21 TFEU confers general rights to free movement in the 
EU and free residence within limits set by legislation. This applies to citizens and 
their immediate family members. This triggers four main groups of rights: (1) to 
enter, depart and return, without undue restrictions, (2) to reside, without becoming 
an unreasonable burden on social assistance, (3) to vote in local and European 
elections, and (4) the right to equal treatment with nationals of the host state, but for 
social assistance only after three months of residence.28 

VIII. Conclusion  

Last but not least, it is also interesting to take notice of the latest UK Proposal of 
HM Government, the “Enforcement and dispute resolution: a future partnership 
paper”.29 The question remains whether a future partnership with the UK is possible 
without infringing EU rights of EU citizens in Great-Britain. 

                                                           
27  See footnote 25. 
28  See also opinion of Advocate General Sharpston delivered on 12 December 2013, Case C‑456/12 

(Minister voor Immigratie, Integratie en Asiel v. O.), Case C‑457/12 (Minister voor Immigratie, Integratie en Asiel 
v.S.), ECLI:EU:C:2013:837. 

29  Policy paper of HM Government (23 August 2017), ‘Enforcement and dispute resolution - a future 
partnership paper”. See https://www.gov.uk/government/publications/enforcement-and-dispute-
resolution-a-future-partnership-paper. 
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A quick look at the executive summary of paper shows us that the UK 
Government has certain plans. Those plans cover the following five topics: 

1. In leaving the European Union, we will bring about an end to the direct jurisdiction of the Court of 

Justice of the European Union (CJEU). The UK and the EU need therefore to agree on how both 

the provisions of the Withdrawal Agreement, and our new deep and special partnership, can be 

monitored and implemented to the satisfaction of both sides, and how any disputes which arise can be 

resolved.   

2. The UK wants to: 

●● maximise certainty for individuals and businesses; 

●● ensure that they can effectively enforce their rights in a timely way; 

●● respect the autonomy of EU law and UK legal systems while taking control of their own laws; 

and 

●● continue to respect UK’s international obligations. 

3. The UK will take steps to implement and enforce our agreements with the EU within our domestic 

legal context. This will include providing for the appropriate means by which individuals and 

businesses can rely on and enforce rights contained in any agreements. This will be underpinned by the 

creation of international law obligations which will flow from our agreements with the EU. The UK 

has a long record of, and remains fully committed to, complying with international law. 

4. There are a number of existing precedents where the EU has reached agreements with third 

countries which provide for a close cooperative relationship without the CJEU having direct jurisdiction 

over those countries. There are a variety of ways in which the parties to those agreements have reassured 

each other on both the implementation of, and enforcement and dispute resolution under, the 

agreements. 

5. The UK will engage constructively to negotiate an approach to enforcement and dispute resolution 

which meets the key objectives of the UK and the EU, underpinning the deep and special partnership 

we seek. 

I would like to end my presentation with a quote of the former Vice President of 
the ECtHR, Françoise Tulkens. As she has put it terrifically: 

“[a] judgment of the [Court] is not an end of itself, but… the starting point of a 

process which should enable rights and freedoms to be made effective.” 
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Hopefully the UK stays true to its word and ensures the rights deriving from the 
Convention and the Charter. There is always light at the end of the tunnel - if there is 
not, it is not a tunnel! Thank you very much for your attention! 
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I. Abstract 

In this paper the authors explore the potential post-Brexit scenarios and their 
repercussions in terms of racial profiling in border control at the Irish border. For 
this purpose, this paper uses the comparator of another site of migration flow – that 
of the EU’s external border in the Western Mediterranean between Spain and 
Morocco. It assesses how Spain, in collaboration with the EU, controls the regular 
border crossing of persons and considers any issues that have arisen and how these 
are managed. Improvements and shortcomings are studied with a view to drawing 
constructive lessons for further research on the Irish border. 

II. Introduction – The Prospect of Racial Profiling at the Post-Brexit 
Irish border 

In Brexit negotiations the Irish border has become one of the problems that 
require a solution before the bulk of the negotiations can get underway. The future 
change of status of the Irish border from an internal to an external EU border is 
going to have a significant impact on issues surrounding the peace process, the 
economy and immigration policies. At first sight, due to these concerns, the EU, the 
UK and the Northern Irish parties do not seem to wish a ‘hard border’ in Northern 



196 
 

Ireland that would include passport controls and other methods used to control 
migration flows. A ‘soft’ or a ‘frictionless’ border with Northern Ireland seems, thus, 
to be the goal of all parties involved.1 Yet, some British stakeholders to the Brexit 
process are clearly pushing for border controls. This can be due to a number of 
reasons, such as the risk of a ‘soft’ Irish border being used as ‘back-door’ to entry 
into Britain. There are also many within Northern Ireland and Britain who wish to 
decrease migration flows, and may do so by hardening immigration policies 
unhindered by the EU. Anti-immigration sentiment of the Brexit proponents 
combined with the in-group/out-group mentality in some sections of the Northern 
Irish population, which can be traced back to the Troubles, has increased racism and 
acts of racial discrimination in the area. As a result, it is not as unlikely that some 
form of border controls at either ports of entry in the Irish Republic or Northern 
Ireland, including possibly along the Irish border, may be considered. It is the 
implications of this scenario in relation to racial profiling practices at the border that 
this paper will consider. For this purpose, this paper will proceed by introducing first 
the issue of the Irish border against the backdrop of Brexit and its relationship to 
racial profiling. Then it will analyse the issue of racial profiling in legal theory and 
practice introducing a case-study in a different European context. Finally, it will 
attempt to draw some conclusions for the Irish context. 

1. Brexit and Northern Ireland 

On 23 June 2016 the United Kingdom voted to leave the European Union. 
Immigration was a key target of the Leave campaign,2 including migration flows 
coming from the rest of the EU.3 Although a slight majority of the electorate (55.8%) 
voted to remain in Northern Ireland, the largest Northern Irish party, the 
Democratic Unionist Party (DUP), campaigned on a position to leave using ‘mass 
immigration’ as an argument to leave,4 reactivating the racist legacy of the Irish 

                                                           
1  Emanuel, L. May 2017. Theresa May in Northern Ireland border pledge. https://www.thetimes.co.uk/ 

article/theresa-may-in-northern-ireland-border-pledge-jrn5xwsn0. 
2  Goodwin, M.J. and Heath, O. 2016. The 2016 Referendum, Brexit and the Left Behind: An aggregate 

level analysis of the result. The Political Quarterly, 87(3), p 325. 
3  London School of Economics, Centre for Economic Performance. 2016. Brexit 2016: Policy analysis 

from the Centre of Economic Performance. London School of Economics. p. 35. 
4  Jim Shannon, Hansard, HC Debates, 18 November 2014, Col. 46WH. 



197 
 

conflict5 and fuelling anti-immigration sentiment and racial hatred, to the extent that 
Northern Ireland has been described as the ‘race hate capital of Europe’.6 

Against this backdrop, the border issue threatens to seriously interfere in the Irish 
peace process.7 The Belfast/Good Friday Agreement (GFA) outlines the rights of 
the people of Northern Ireland to consider themselves as Irish, or British, or both. 
Article 1(vi) of the Good Friday treaty reads: ‘(vi) …the birth-right of all the people 
of Northern Ireland to identify themselves and be accepted as Irish or British, or 
both, as they may so choose, and accordingly confirm that their right to hold both 
British and Irish citizenship is accepted by both Governments and would not be 
affected by any future change in the status of Northern Ireland.’ The statement 
‘would not be affected by any future change in the status of Northern Ireland’ is 
important, because the status of the state could be affected by Brexit if migration 
control means a physical barrier could be erected at the border. However, whereas a 
person may still be able to identify themselves as Irish, requiring passport controls to 
the state that they identify themselves as to belonging is likely to be perceived to be 
an infraction of their right to self-identification. However, whereas the British and 
Irish governments, as well as the Northern Irish parties, have expressed no 
willingness for an erection of a hard border, this seems irreconcilable with the wish 
for some within the Northern Irish state and the UK to have stronger controls on 
immigration. 

2. The Movement of People between the UK and Ireland – The 
Common Travel Area 

Northern Ireland is currently separated from the Republic of Ireland by an 
‘invisible’ border (the Irish border), which stretches for 499,000 metres with more 
than 200 crossing points.8 At the same time, Northern Ireland is separated by sea 

                                                           
5  McVeigh, R. and Rolston, B. 2007. From Good Friday to good relations: sectarianism, racism and the 

Northern Ireland state. Race & Class, 48(4), pp. 1-23. 
6  Know, C. 2010. Tackling racism in Northern Ireland: ‘The race hate capital of Europe’ Journal of Social 

Policy 40(3), 1-26. 
7  For example: O’Toole, F. The English have placed a bomb under the Irish peace process. The Guardian, 

24 June 2016; Osbourne, s. Brexit poses dangers to Northern Ireland peace process, Bertie Ahern warns. 
The Independent, 12 February 2017. 

8  https://www.theguardian.com/uk-news/2017/feb/08/irish-border-checks-impossible-after-brexit-says-
ambassador-daniel-mulhall. 



198 
 

from the rest of Britain; therefore there are internal crossing points within the UK 
that include ports and airports.9 Given the difficulty and the political and economic 
inconvenience of the task of controlling the movement of persons across the Irish 
border, a Common Travel Area (CTA) has almost continually existed between the 
UK and the Republic of Ireland since 1922 allowing Irish, Northern Irish and British 
nationals to cross the border and proceed into the neighbouring country without 
passport controls. For the same reasons, even though both the UK and the Republic 
of Ireland opted out of Schengen and EU citizens are required to go through identity 
checks when arriving into Britain, Northern Ireland or the Republic of Ireland at a 
port or airport,10 the CTA is applicable to them if they are legally inside the UK or 
the Republic of Ireland. 

Since 2005 ad-hoc immigration checks, allegedly to stop immigration offenders 
within the CTA, have taken place within the framework of Operation Gull, a joint 
operation between Garda Síochána, PSNI and the UK Visas and Immigration. 
Operation Gull has been accused of racially profiling individuals, and a number of 
cases have come before the courts in respect of it.11 It has been suggested that this 
operation may be expanded following Brexit.12 

Racial profiling, sometimes referred to as ethnic profiling, is the use of racial or 
ethnic characteristics in law enforcement or immigration control actions.13 Law 
enforcement or immigration control actions often interfere with the normal exercise 
of some fundamental rights, for instance, identity and security checks or border and 

                                                           
9  Although these are internal crossing points within a state, they are relevant in the Brexit debate. 
10  https://www.gov.uk/uk-border-control/before-you-leave-for-the-uk. 
11  Migrant Rights Centre Ireland. 2011. Singled out: Exploratory study on racial profiling in Ireland and its 

impact on migrant workers and their families. http://mrci.ie/wp-content/uploads/2012/10/Singled_ 
Out.pdf; Seanad Special Committee on the Withdrawal of the United Kingdom from the European 
Union Debate. Thursday, 27 April 2017; An Application for Judicial Review by Jamiu Olanrewaju Omikunle 
[2008] NIQB 79; Northern Ireland Human Rights Commission. 2009. Our Hidden Borders: The UK 
Border Agency’s Powers of Detention. http://www.nihrc.org/uploads/publications/our-hidden-
borders-uk-border-agency-powers-of-detention-immigration-report-2009.pdf (accessed 21/09/2017), pp 
65-66. 

12  Travis, A. Post-Brexit world could see Ireland carrying out Britain’s passport checks. The Guardian, 9 
October 2016. See the new Ireland/UK position paper at https://www.gov.uk/government/uploads/ 
system/uploads/attachment_data/file/638135/6.3703_DEXEU_Northern_Ireland_and_Ireland_INT
ERACTIVE.pdf and http://ukandeu.ac.uk/brexit-and-the-risks-of-a-racist-land-border-in-ireland/. 

13  Russell, K.K. 2001. Racial profiling: A status report of the legal, legislative and empirical literature’ 
Rutgers Race and Law Review, 3(61); Johnson, K.R. 2000. The case against race profiling in immigration 
enforcement. Washington University Law Review, 78(3), pp. 675-736. 

http://mrci.ie/wp-content/uploads/2012/10/Singled_Out.pdf
http://mrci.ie/wp-content/uploads/2012/10/Singled_Out.pdf
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customs controls impinge upon the personal freedom of the individuals involved. Yet 
these encroachments are justified if they are directed against an individual or group of 
individuals based on their behaviour or on objective evidence, i.e., based on 
reasonable suspicion as the general principle of rule of law. Racial profiling, on the 
other hand, occurs when such interference is rather based on criteria such as race, 
ethnicity, religion, etc.14  

III. Racial Profiling in International and European Human Rights Law 

Racial profiling, sometimes referred to as ethnic profiling, is the use of racial or 
ethnic characteristics in law enforcement or immigration control actions.15 Law 
enforcement or immigration control actions often interfere with the normal exercise 
of some fundamental rights, for instance, identity and security checks or border and 
customs controls impinge upon the personal freedom of the individuals involved. Yet 
these encroachments are justified if they are directed against an individual or group of 
individuals based on their behaviour or on objective evidence, i.e., based on 
reasonable suspicion as the general principle of rule of law. Racial profiling, on the 
other hand, occurs when such interference is rather based on criteria such as race, 
ethnicity, religion, etc.16 

Racial profiling can occur as a result of a legal provision or as a practice outside 
or against the law,17 for example, when singling out or processing police actions such 
as searching, arresting or charging an individual on ethnic grounds.18 In border 

                                                           
14  Human Rights Digests: European Standards on Racial profiling. Open Society Justice Initiative 

(November 2013), p.4. Retrieved from www.justiceinitiative.org; Guía para entender y evitar la elaboración de 
perfiles étnicos discriminatorios. Agencia de los Derechos Fundamentales de la Unión Europea. Oficina de 
Publicaciones de la Unión Europea, 2010, pp. 8-14, 20ff. 

15  Russell, K.K. 2001. Racial profiling: A status report of the legal, legislative and empirical literature’ 
Rutgers Race and Law Review, 3(61); Johnson, K.R. 2000. The case against race profiling in immigration 
enforcement. Washington University Law Review, 78(3), pp. 675-736. 

16  Human Rights Digests: European Standards on Racial profiling. Open Society Justice Initiative 
(November 2013), p.4. Retrieved from www.justiceinitiative.org; Guía para entender y evitar la elaboración de 
perfiles étnicos discriminatorios. Agencia de los Derechos Fundamentales de la Unión Europea. Oficina de 
Publicaciones de la Unión Europea, 2010, pp. 8-14, 20ff. 

17  De Schutter, O. and Ringelheim, J. 2008. Racial profiling: A rising challenge for European human rights 
law. The Modern Law Review 71(3), p. 362. 

18  Human Rights Digests: European Standards on Racial profiling. Open Society Justice Initiative 
(November 2013), p.4. Retrieved from www.justiceinitiative.org. 



200 
 

controls it consists of identifying profiles who either do not meet the characteristics 
of the group who typically live within the state, or match a specific profile. 

Translated into the language of rights, racial profiling implies a conflict between 
the rights of freedom of movement of the victims and the rights of security of the 
rest of the population that would need to be adequately balanced by the state. 
However, due to the international prohibition on racial discrimination under public 
international law all actions predicated racial grounds are prohibited. This is the rule 
accepted by all EU member States under the International Covenant on Civil and 
Political Rights (ICCPR)19 and the International Convention on the Elimination of all 
forms of Racial Discrimination 1969 (ICERD),20 which provide for a general 
prohibition on discrimination21 as well as for a specific prohibition on racial profiling 
as a violation of the right not to be discriminated against (Article 26), the right to 
freedom of movement (Article 12(1)) and the right to an effective remedy (Article 
2(3)).22 

For the UN Human Rights Committee racial profiling occurs whenever police 
actions are carried out ‘solely on the grounds of her racial characteristics and that 
these characteristics were the decisive factor in her being suspected of unlawful 
conduct’.23 In its General Recommendation no.31 of 2005,24 the Committee for the 
Elimination of Discrimination points as well that racial profiling occurs when 
“questioning, arrests and searches […] are in reality based solely on the physical 
appearance of a person, that person’s colour or features or membership of a racial or 
ethnic group […].”25 Within this legal framework, it seems that racial profiling 

                                                           
19  UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United 

Nations, Treaty Series, vol. 999, p. 17. 
20  UN General Assembly, International Convention on the Elimination of All Forms of Racial 

Discrimination, 21 December 1965, United Nations, Treaty Series, vol. 660, p. 195. 
21  Article 14 of the ECHR does not provide a general prohibition – it can only be invoked in conjunction 

with the finding of a breach of other substantive rights. 
22  The ICERD specifically provides that racial discrimination should be prohibited in the enjoyment of ‘the 

right to freedom of movement and residence within the border of the State’, and ‘the right to leave any 
country, including one’s own, and to return to one’s country’ (article 5(d) i and ii). 

23  Williams Lecraft v. Spain. UN Human Rights Committee. FF. Communication No. 1493/2006 (Views 
adopted on 27 July 2009, Ninety-sixth session). A/64/40, vol. II (2009) Annex VII.FF., p. 295, para. 7.4. 

24  General recommendation XXXI on the prevention of racial discrimination in the administration and 
functioning of the criminal justice system. Committee on the Elimination of Racial Discrimination. 
A/60/18, pp. 98-108. 

25  Ibid, para. 20. 
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implies that police forces use racial or ethnic criteria as the only criterion for 
investigation. However, the Programme of Action adopted at the World Conference 
against Racism in 2001 states that racial profiling occurs when police action relies “to 
any degree on race, colour, descent or national or ethnic origin […].”26 This rubric 
seems to open up the concept to cases where maybe racist considerations have not 
been the only grounds for police action. 

In the system of the European Convention on Human Rights27 there is no 
specific prohibition against racial profiling, although a general prohibition against 
racial discrimination is contained in Article 14 of the ECHR.28 Therefore, whenever a 
victim of racial profiling seeks redress under the ECHR, she will have to connect the 
prohibition of Article 14 to other ‘rights and freedoms set forth’ in the Convention 
and its protocols.29 The European Court of Human Rights has considered the issue 
of racial profiling to a limited extent, most cases concerning law enforcement rather 
than border control.30 Some of these cases concerning racial profiling relate to 
immigration control. For instance, in Cisse v. France the Court examined whether the 
relevant authorities had reasonable grounds for suspecting the applicant of an 
offence when they arrested her.31   

In the case of Timishev v Russia32 the Court found that the applicant’s freedom of 
movement had been restricted solely on the ground of his ethnic origin and 
established the standard for racial profiling, clearly stating that ‘no difference in 
treatment which is based exclusively or to a decisive extent on a person's ethnic 

                                                           
26  UN General Assembly, Report of the World Conference against Racism, Racial Discrimination, 

Xenophobia and Related Intolerance, Durban, 31 August-8 September 2001, January 2002, 
A/CONF.189/12, para 72. 

27  Council of Europe, European Convention for the Protection of Human Rights and Fundamental 
Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5. 

28  ECHR, Article 14. “The enjoyment of the rights and freedoms set forth in this European Convention 
on Human Rights shall be secured without discrimination on any ground such as sex, race, colour, 
language, religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status.” 

29  The general prohibition is supplemented by Protocol 12 of the Convention developing Article 14 
ECHR, which entered into force in 2005. However, Protocol 12 has not been widely ratified to date. 
The United Kingdom has not signed the Protocol. The Republic of Ireland has signed the Protocol, but 
has not ratified it. Therefore, in the case of the Irish border, the Protocol is not applicable. 

30  Boacă and others v Romania, Application no 40355/11, Merits and Just Satisfaction, Judgment of 12 January 
2016; Stefanou v Greece, Application no. 2954/07, Merits and Just Satisfaction, Judgment of 22 April 2010. 

31  Cisse v France, Application no. 51346/99, decision on the admissibility of 16 January 2001. 
32  Timishev v Russia, Applications nos. 55762/00 and 55974/00, Merits and Just Satisfaction, Judgment of 

13 December 2005. 
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origin is capable of being objectively justified in a contemporary democratic society 
built on the principles of pluralism and respect for different cultures’.33 This case 
shows that the ECtHR has moved beyond the idea that for racial profiling to exist 
racist considerations need to be the “only” criterion. Accordingly, racial profiling 
occurs also if racist evaluations concur with other criteria provided that the former 
are decisive in carrying out police action. Further, once the decisiveness of the racist 
criteria has been established, the Court seems to skip considerations of 
proportionality. 

EU law provides for more specific regulation regarding control of the external 
borders. The Schengen Borders Code clearly prohibits targeting individuals for 
exhaustive checks based on race or ethnicity rather than on grounds of reasonable 
suspicion.34 Further, the FRONTEX Code of Conduct also prohibits racial 
discrimination of any kind.35 In the United Kingdom, racial profiling is prohibited 
both in terms of law enforcement and border control – in R (European Roma Rights 
Centre) v Immigration Officer at Prague Airport36 it was held that immigration officers 
operating at Prague airport had discriminated on racial grounds against Roma seeking 
to travel.37 

The legal analysis above shows that racial profiling is prohibited in Europe and in 
United Kingdom both directly as discrimination on the grounds of race and indirectly 
as a violation of due process requirements. From a doctrinal and systemic 
perspective, the rationale of this prohibition can be connected to the very idea of the 
rule of law. If a liberal concept of rule of law is adopted that embraces fundamental 
human rights and is not merely defined as the supremacy of (any) law, it can be safely 
said that racial profiling deriving either de jure from legal provisions or de facto from a 

                                                           
33 Ibid, para 58. 
34  Article 7.2 provides that ‘[w]hile carrying out border checks, border guards shall not discriminate against 

persons on grounds of sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation’. 
Article 7.1(2) directs border guards that “[a]ny measures taken in the performance of their duties shall be 
proportionate to the objectives pursued by such measures.” Regulation (EU) 2016/399 of the European 
Parliament and of the Council of 9 March 2016 on a Union Code on the rules governing the movement 
of persons across borders (Schengen Borders Code), OJEU (L 77/1), 23.3.2016. 

35  Article 2(f), retrieved from www.frontex.europa.eu. This regulation, however, is not applicable to the 
Irish border. 

36  R (European Roma Rights Centre) v Immigration Officer at Prague Airport (United Nations High Commissioner for 
Refugees intervening) [2004] UKHL 55. 

37  Ibid., at 74 and 97. 
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tolerated and widespread practice that is not met by an active policy of prevention 
and redress would amount to a suspension of the principle of the rule of law for a 
category of persons. In such cases, police forces are given by legislative action or 
omission or by lack of supervision through effective remedies the power to put 
certain groups of people outside the protection of the rule of law system against 
arbitrary law enforcement. This translates into unjustified encroachments on 
individual freedom by the community through a violation of the right to be subjected 
to police scrutiny only on the grounds of reasonable suspicion and not on her 
ethnicity. 

IV. Racial Profiling as a de facto and de jure Practice in Europe 

As recent studies show, racial profiling is practiced throughout the EU,38 
including at its external borders.39 Deep-reaching issues, such as institutional culture, 
lack of proper training of police or the wrong perception on the side of police forces 
and policy makers that these practices are necessary or useful for the conduct of 
efficient border control, make racial profiling a persistent problem. Moreover, despite 
its formal prohibition within the framework of Frontex, the dramatic increase in the 
technical means of the agency, especially in terms of digitalization through the 
Schengen Information System (SIS II), the Visa Information System (VIS) and the 
DNA database, is rendering racial profiling an almost inevitable practice.40 On top of 
this, there is a troubling tendency in Europe to present racial profiling as a necessary 
means for safeguarding the right to physical or economic security of citizens. In the 
view of its proponents, racial profiling would be an effective measure that “political 
correctness” is preventing us from taking into account.41 

                                                           
38  Human Rights Watch 2016 World Report, especially sections on Germany, Netherlands and Spain at 

https://www.hrw.org/world-report/2016/country-chapters/european-union-0#fc635d; and Racial 
profiling in the European Union: Pervasive, Ineffective, and Discriminatory. Open Society Justice Initiative. 2009. 
Retrieved from https://www.opensocietyfoundations.org/sites/default/files/profiling_20090526.pdf 

39  Ibid, pp. 45-48 in reference to immigration control by EU countries; see generally Report of the Special 
Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance, 
Mutuma Ruteere. 25 April 2015 (A/HRC/29/46), pp. 7f. 

40  Guild, E., Carrera, S. and Faure Atger, A. 2009. Challenges and Prospects for the EU’s Area of 
Freedom, Security and Justice: Recommendations to the European Commission for the Stockholm 
Programme. CEPS Working Document, No. 313/April 2009, p. 8f. 

41  Christian Bangel. 2017. The Debate over Racial Profiling. Retrieved from: http://www.zeit.de/gesell-
schaft/zeitgeschehen/2017-01/north-africans-cologne-racial-profiling; see also “Cologne police defend 
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This does not only run against the human rights standards that serve as 
foundations for the rule of law in Europe, it is also useless. Furthermore, beyond the 
legal implications that will be studied below, these developments are regrettable in a 
continent where the normalization of racist practices should trigger the alarm for the 
political establishment and citizenry alike.42 All the more so because the 
accommodation of any kind of racial discrimination in a social and legal system like 
that of the EU, which governs relations among peoples of different ethnic 
backgrounds, is potentially explosive and could have, among other things, an impact 
on the EU internal market. 

Examples of contentious practices and complaints concerning racial profiling can 
be found all across Europe. As an example of de jure practice of racial profiling, 
former Article 22.1(a) of the German Federal Police Act allowed members of the 
Federal Police forces to stop, identify and search any person in the proximity of train 
stations or within them without any reasonable suspicion. This rule was eventually 
quashed by the Higher Administrative Court of Rheinland-Pfalz in 2016.43 Another 
example of de jure practice of racial profiling is the former Article 4.2 of the Police 
Data Processing Act of the State of Hamburg (Gesetz über die Datenverarbeitung 
der Polizei), which provided for the creation, at the discretion of police forces, of 
danger zones (“gefähriche Räume” or “Gefahrengebite”) within which any individuals 
could be subjected to police action based on no reasonable suspicion.44 By 2013 the 
Hamburg Police had established 40 “danger zones” in the city. Critics argue that the 
rule was applied as a blank check for the arbitrary control of dark-skinned people.45 
The danger zones were nullified in 2015 by the Higher Administrative Court of 

                                                                                                                                     
New Year's Eve security tactics”, http://www.dw.com/en/cologne-police-defend-new-years-eve-
security-tactics/a-36969904. 

42  “Mord in Freiburg. Tat und Wahrheit”, retrieved from http://www.spiegel.de/politik/deutschland/ 
mord-in-freiburg-tat-und-wahrheit-kolumne-von-jakob-augstein-a-1124969.html. 

43  Press Release „ Zum Urteil des Oberverwaltungsgerichts Rheinland-Pfalz Menschenrechtsinstitut 
begrüßt Urteil zum Schutz vor rassistischen Personenkontrollen“ (April 22, 2016. Retrieved from 
http://www.presseportal.de/pm/51271/3308674; Judgement of 21 April 2016. OVG Rheinland-Pfalz. 
Urteil. 21.04.2016. Aktenzeichen 7 A 11108/14.OVG. 

44  Similar danger zones have been created in Berlin, Bremen, Sachsen-Anhalt. See Bernhardt Reinhard 
2014. „Gefährliche Orte” – eine Rechtskonstruktion zur Aushebelung von Grundrechten; retrieved 
from https://www.wsws.org/de/articles/2014/09/04/orte-s04.html. 

45  Christian Ernst. 2013. „Stop-and-frisk“ in der Hamburger Schanze oder zum Unterschied zwischen 
Eisbergen und Gesetzen; retrieved from https://www.juwiss.de/2013-83/. 
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Hamburg as a disproportionate interference of the police with the right to 
informational self-determination of the victims.46 

1. The Western Mediterranean  

In this section, racial profiling will be studied in relation to border control at the 
EU’s Western Mediterranean border. This area, which basically encompasses the 
Mediterranean border between Spain and Morocco, includes several land, air and sea 
ports of entry into Spanish territory on both the South coast of the Spanish mainland 
and its North African enclaves of Ceuta and Melilla. The main border crossing points 
in the area are the sea ports of Algeciras, Malaga and Tarifa on the south coast of the 
Iberian Peninsula as well as the land crossing points of the enclaves.47 Despite 
obvious differences with regards to the Irish border, the proposed case-study is 
interesting in the context of this paper due to certain geographic, economic, political 
and legal similarities as well as its impact on the issue of racial profiling.48 In fact, 
since the 1990s the special position of the area has turned it into a scale laboratory 
for the EU model of socio-geographic borders, especially in the case of the 
enclaves.49 In the following subsections, we analyse the political, economic and legal 
backdrop against which the issue of racial profiling in contemporary border 
management can be better understood and more useful lessons can be drawn for the 
Irish context.  

                                                           
46  Press Release: Oberverwaltungsgericht hält Gefahrengebiete für verfassungswidrig (2015); retrieved 

from http://justiz.hamburg.de/aktuellepresseerklaerungen/4496244/pressemitteilung/. 
47  Melilla is also equipped with an airport that connects the town with Malaga and Madrid, http://www. 

aena.es/es/aeropuerto-melilla/destinos.html. 
48  Xavier Ferrer Gallardo, “Acrobacias fronterizas en Ceuta y Melilla. Explorando la gestión de los 

perímetros terrestres de la Unión Europea en el continente africano”, Documents d'anàlisi geogràfica, 
51, 2008, pp. 129-149; Jaume Castan Pinos. 2009. “Building Fortress Europe? Schengen and the Cases 
of Ceuta and Melilla” Centre for International Border Research Working Paper. http://www.qub.ac.uk/ 
researchcentres/CentreforInternationalBordersResearch/Publications/WorkingPapers/CIBRWorkingP
apers/Filetoupload,174398,en.pdf; Xavier Ferrer-Gallardo (2008) “The Spanish-Moroccan border 
complex: Processes of geopolitical, functional and symbolic rebordering” 27 Political Geography, pp. 
301-321. 

49  Elsa Tyszler, Gestionar la Frontera Euro-Africana: Melilla, laboratorio de la externalización de las 
fronteras de la Unión Europea en África. Migreurope/Gadem. August 2015; Xavier Ferrer Gallardo, 
“Acrobacias fronterizas en Ceuta y Melilla...”, at 145. 
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a. The selective permeability of EU’s hard borders 

The Western Mediterranean border is subject to a peculiar and complex legal 
regime that is closely interwoven into the political and economic status of the area. 
On the one hand, the Spanish enclaves in Northern Africa belong to the Area of 
Freedom, Security and Justice and the Schengen area.50 On the other, they are not 
included in the customs union and a special border control regime applies to them.51 
Although the Spanish-Moroccan border is considered part of EU’s external borders, 
controls on goods and travellers from Ceuta and Melilla seeking to enter the customs 
territory of the Union, i.e., Spanish mainland or any other EU member State, are 
required. Moreover, there is a visa exemption for local border traffic between Ceuta 
and Melilla and their Moroccan hinterland: the provinces of Tetouan and Nador 
respectively.52 

As a result of this complex regulation, a border regime arises that is selectively 
fortified against the movement of persons and permeable to economic exchange.53 
The economic permeability is achieved on two levels. First, the local visa exemption, 
which grants access to Ceuta and Melilla to any person residing in the adjacent 
Moroccan provinces of Tetouan and Nador for the purposes of work, trade or 

                                                           
50  EU Agency for Fundamental Rights (2014) Fundamental rights at land borders: findings from selected 

European Union border crossing points, p. 18. Retrieved from http://fra.europa.eu/en/publications-
and-resources; Article 52 of the Treaty on European Union and Article 355 on the Functioning of the 
European Union, retrieved from http://eur-lex.europa.eu/collection/eu-law/treaties.html; Articles 2(1), 
2(2) and 41 of the Schengen Borders Code, Regulation (EU) 2016/399 of the European Parliament and 
of the Council, of 9 March 2016, on a Union Code on the rules governing the movement of persons 
across borders (Schengen Borders Code), OJ L 77/1, 23.3.2016; See also Answer given by 
Mrs. Malmström on behalf of the Commission to the Parliamentary Question on the Role of Frontex in 
responding to migratory pressure in Ceuta and Melilla (E-002074-14), of 25 March 2014, where she 
assumes the possibility of sending the Frontex rapid intervention team to the enclaves should Spain 
request that deployment. Retrieved from  http://www.europarl.europa.eu/sides/getAllAnswers.do? 
reference=E-2014-002074&language=EN. 

51  Article 1(2) of Protocol no. 2 to the Treaty of Accession of the Kingdom of Spain to the European 
Communities, OJ L 302, 15.11.85, p. 400. 

52  Declaration 1(b) on the Towns of Ceuta and Melilla, Final Act of the Agreement on the Accession of 
the Kingdom of Spain to the Convention implementing the Schengen Agreement of 14 June 1985 (OJ L 
239, 22.9.2000, p. 69). 

53  Xavier Ferrer Gallardo, “Acrobacias fronterizas en Ceuta y Melilla. Explorando la gestión de los 
perímetros terrestres de la Unión Europea en el continente africano”, Doc. Anàl. Geogr. 51, 2008, pp. 
140 144 f. 
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consumption for 24 hours, guarantees the economic sustainability of the enclaves.54 
On a larger scale, the movement of goods and capital across the area is guaranteed by 
international trade agreements, especially those between the EU and Morocco.55 

Conversely, the border is selectively hard against the movement of persons from 
South to North.56 On top of the special regime applicable to residents in the regions 
of Tetouan and Nador, Moroccan citizens in general can participate under the 2013 
EU-Morocco Mobility Partnership in a simplified procedure to apply for Schengen 
visas for access and stay in EU continental territory.57 However, the critics see this 
visa facilitation as a Trojan horse for expediting the return to Morocco of irregular 
immigrants and protection seekers without having due regard of the potential human 
rights violations they might suffer in Moroccan territory.58 In fact, most of non-EU 
citizens need to apply for a regular visa, which due to its requirements bars de facto 
poor, non-qualified immigrants from being granted a visa at all.59 As a consequence 
of this asymmetric exchange between Africa and the EU, the border has been 
transformed into a securitized and militarized line of fortification against the 
movement of persons.60 Yet, despite the strong border control in the area, irregular 
immigration from the South continues to get through in significant numbers. This 

                                                           
54  Ibid, p. 136; this allows the enclaves to receive a safe supply of labour and basic goods at a fraction of its 

cost in the Spanish mainland. Around 30000 people are involved in cross border activities in these areas 
every day. 

55  Ibid, pp. 137ff. 
56  Ibid, pp. 144f. 
57  Joint declaration establishing a Mobility Partnership between the Kingdom of Morocco and the 

European Union and its Member States, Brussels, 3 June 2013 (05.06), 6139/13, ADD 1 REV3; 
Moroccan citizens residing outside the regions of Tetouan and Nador can also apply for a special visa to 
travel to the enclaves, Declaration 1(c) on the Towns of Ceuta and Melilla, Final Act of the Agreement 
on the Accession of the Kingdom of Spain to the Convention implementing the Schengen Agreement 
of 14 June 1985 (OJ L 239, 22.9.2000, p. 69). 

58  Euro-Mediterranean Human Rights Network. 2014. Analysis of the Mobility Partnership signed between 
the Kingdom of Morocco, the European Union and nine Member States on 7 June 2013. Retrieved 
from euromedrights.org/wp-content/uploads/2015/03/PM-Morocco_Final-Version-EN.pdf. 

59  Florian Oel. 2016. “Time for an EU U-turn: Fortress Europe is only harming vulnerable people”. 
Retrieved from https://www.oxfam.org/en/pressroom/pressreleases/2016-10-19/time-eu-u-turn-
fortress-europe-only-harming-vulnerable-people; Jorgen Carling. 2007. "Migration control and migrant 
fatalities at the Spanish-African borders" International Migration Review 41 (2), pp. 316-343. 

60  Jaume Castan Pinos. 2009. “Building Fortress Europe? Schengen and the Cases of Ceuta and Melilla” 
Centre for International Border Research Working Paper. http://www.qub.ac.uk/research-centres/ 
CentreforInternationalBordersResearch/Publications/WorkingPapers/CIBRWorkingPapers/Filetouplo
ad,174398,en.pdf. 
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has led to different types of responses from the EU and Spanish authorities some of 
which, either by action or omission, can be read in terms of ethnic discrimination. 

b. Suspending the rule of law for racial minorities – the lack of 
adequate remedies against racial profiling in border management 

As described above, racial profiling as a law enforcement practice may have 
different causes. It can be the product of the personal views of law enforcement 
agents or of the institutional culture inside a particular law enforcement agency. 
Furthermore, whenever it happens on a large scale, it is above all the product of 
either a defective or a deliberate policy which, one way or another, is always related to 
the legal framework. The European Union legal framework provides for a series of 
legal rules prohibiting this practice.61 However, Spain, as admitted by the 
Government itself, there are certain racial profiling practices against which state laws 
do not yet provide enough protection.62 Whether it is the EU or the member States 
who should take the lead in filling the legislative and policy gaps is a question that 
reaches beyond the scope of this paper. Nevertheless, it is the aim of this paper to 
analyse some of these policy failures and shortcomings in the hope that this 

                                                           
61  See Racial Equality Directive (Council Directive 2000/43/EC of 29 June 2000), especially Articles 8 on 

the burden of proof and 15 on sanctions; see also Articles 2, 3 and 6 of the Treaty on European Union; 
Articles 18-21, 67, 72, 77 and 87 of the Treaty on the Functioning of the European Union; Articles 20, 
21 and 51 of the Charter of Fundamental Rights of the EU; Data Protection Directive (95/46/EC); and 
the Schengen Borders Code (Regulation 562/2006), especially Article 6 on the conduct of border 
checks. 

62  According to the Spanish Constitutional Court’s Judgement 13/2001, of 29 January 2001, the use of 
racial criteria, such as skin color or other racial features, can be lawfully taken into consideration by 
police officers when carrying out identity checks as a reasonable indication of the national origin of the 
person targeted for such measures, BOE Nr. 52, 1st March 2001, para. 8-9. This represents a clear 
invitation to racially profiling individuals, as denounced by several Spanish NGOs working on the 
subject. See for instance Rights International-Spain. 2017. Racial profiling in Spain: a generalized and 
unresolved police practice. Submission for the Fifth Report on Spain by the European Commission against Racism 
and Intolerance (ECRI), pp.2-6. Retrieved from http://www.rightsinternationalspain.org/en/areas/4/non-
discrimination/11/ethnic-profiling/publicaciones; Examen de los informes presentados por los Estados 
partes en virtud del artículo 9 de la Convención. Informes periódicos 21.º a 23.º que los Estados partes 
debían presentar en 2014 (España), 28 Nov. 2014 (CERD/C/ESP/21-23); Cristina de la Serna. 2014. 
Uso de perfiles étnicos por parte de la policía en Espana: una oportunidad histórica de erradicarlos. 
Rights International-Spain. Debates Jurídicos. No. 3, mayo 2014, pp. 4f. Retrieved from 
www.rightsinternationalspain.org; Report of the Special Rapporteur on contemporary forms of racism, 
racial discrimination, xenophobia and related intolerance, Mutuma Ruteere. Addendum. Visit to Spain. 6 
June 2013 (A/HRC/23/56/Add.2), para. 51-53; Williams Lecraft v. Spain. UN Human Rights Committee 
Communication No. 1493/2006 (views adopted on 27 July 2009, Ninety-sixth session). A/64/40, vol. II 
(2009) Annex VII.FF., p. 295. 
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information may help prevent similar failures with regard to the Irish border. In 
doing so, special attention will be paid to the existing policy of remedies. 

Ethnic discrimination in the Western Mediterranean does not only occur at the 
land borders between the enclaves and Morocco,63 but also in the extended border 
area that encompasses the transit zone between the enclaves and the European 
mainland. In this extended border area, immigration controls tend to be selective and 
target non-European ethnic profiles.64 Here the practice of racial profiling directly 
occurs inside EU’s and Spain’s jurisdiction, where the legal framework persistently 
fails to prevent and remedy such human rights violations. First, on the level of the 
legal prohibition itself, both international and European law including the case-law of 
the European Court of Human Rights, do not contain an absolute prohibition of the 
use of racist criteria in law enforcement.65 Rather, these legal regimes provide for a 
relative standard according to which the use of racist evaluations by law enforcement 
cannot be considered racial discrimination unless they are the only or the decisive 
reason for carrying out a police action.66 

This is not only a dubious de jure qualification to the principle that only reasonable 
suspicion should be accepted as a basis for police interference with individuals’ rights, 
but also a slippery slope that makes de facto racial profiling more difficult to prevent 
and punish. Given that population profiling is a well-established and necessary 

                                                           
63  Informe en relación con la situación de los flujos migratorios en la frontera sur, ciudades autonomas de 

Ceuta y Melilla y costas españolas. 2014. Foro para la integracion social de inmigrantes. pp. 27, 50; Ceuta 
& Melilla. Centros de Selección a cielo abierto a las puertas de África. 2015. Informe conjunto, pp. 50-
52. Retrieved from www.sosracismo.eu; Report of the Special Rapporteur on contemporary forms of 
racism, racial discrimination, xenophobia and related intolerance, Mutuma Ruteere. Addendum. Visit to 
Spain. 6 June 2013 (A/HRC/23/56/Add.2), para. 51-53; Examen de los informes presentados por los 
Estados partes en virtud del artículo 9 de la Convención. Informes periódicos 21.º a 23.º que los Estados 
partes debían presentar en 2014 (España), 28 Nov. 2014 (CERD/C/ESP/21-23). 

64  In September 2017, the authors interviewed via email a speaker of the local NGO “Andalucía Acoge”, 
which confirmed that racial profiling occurs as a widespread practice in the area. Allegedly, the lack of 
empirical studies is due to a number of reasons, like insufficient resources, the difficulties to study the 
subject due to the weak position of the victims and the existence of even more pressing needs in terms 
of human rights violations in that area. 

65  This might be one of the reasons why in N.D. and N.T. vs Spain, where Spain is requested to produce 
information about the so-called “push backs” or summary expulsions at the border of Ceuta and Melilla, 
the ECtHR only considers Articles 3 (torture) and 13 (effective remedy) of the Convention and 4 
(prohibition of collective expulsions of aliens) of the 4th Protocol. Decision of 7 July 2015. Applications 
nos. 8675/15 and 8697/15. On the legal basis for the summary expulsions, see Margarita Martínez 
Escamilla et al. 2015. Detención, internamiento y expulsión administrativa de personas extranjeras. Cuadernos 
Digitales de Formación. Ed. by Consejo General del Poder Judicial, pp. 32-36. 

66  See section on international legal framework above. 
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policing technique,67 the use of racist evaluations in police intervention will almost 
always be mixed up with other justifiable criteria rendering irrelevant the use of the 
former. This relativization of racist prejudice in law enforcement also helps to evade 
the inversion of the burden of proof established by Article 8(1) of the EU Racial 
Equality Directive, which provides that: 

Member States shall take such measures as are necessary, in accordance with their national 
judicial systems, to ensure that, when persons who consider themselves wronged because the 
principle of equal treatment has not been applied to them establish, before a court or other 
competent authority, facts from which it may be presumed that there has been direct or 
indirect discrimination, it shall be for the respondent to prove that there has been no breach 
of the principle of equal treatment.68 

Eventually, even if the existence of racist prejudice as a rationale for police action 
is demonstrated, it will suffice to prove that it was not the sole or the most relevant 
criterion in the law enforcement decision to dismiss the case. Only the test of 
proportionality in the case-by-case assessment can make up for this structural 
shortcoming of the legal definition. This means that the availability of a sound 
complaint system and a policy of awareness training for police forces will be crucial 
for the effectiveness of the prevention and remediation system of racial profiling at 
EU’s external borders. 

Unfortunately, the lack of sufficient and effective remedies also is a persistent 
problem with regard to racial discrimination in general and to racial profiling in 
particular.69 A comprehensive policy of remedies should combine criminal and non-
criminal judicial avenues with the availability of a non-judicial, independent system of 

                                                           
67  EUFRA (2010) Towards More Effective Policing - Understanding and Preventing Discriminatory 

Ethnic Profiling: A Guide, Publication OUE, 2010, especially pp.8-13; Katerina Hadjimatheou (2014) 
Ethical Case Study on Profiling at the Border, retrieved from www.surveille.eui.eu. 

68  This provision does not apply to criminal procedures; see Article 8(3). Council Directive 2000/43/EC of 
29 June 2000. Official Journal L 180 , 19/07/2000 P. 0022 – 0026. 

69  Human Rights Council - Report of the Special Rapporteur on contemporary forms of racism, racial 
discrimination, xenophobia and related intolerance, 7 April 2016 (A/HRC/32/49) - Racism, racial 
discrimination, xenophobia and related forms of intolerance, follow-up to and implementation of the 
Durban Declaration and Programme of Action, para.21; Human Rights Council - Report of 13 May 
2016 (A/HRC/32/50), para. 76. 
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complaints and clear sanctions against the perpetrators.70 Currently, non-judicial 
independent avenues do not exist on the level of European law that could award 
adequate redress to the victims and Spanish law offers little support in this respect. 
Under the 2015 Home Security Act71 an explicit and clear prohibition of racial 
profiling is not provided and no non-judicial independent complaint bodies or 
procedures exist that would allow potential victims to seek redress.72 Moreover, the 
police forces in charge of border control (Policía Nacional and Guardia Civil) have 
not been provided with clear action protocols on how to proceed in cases of racial 
discrimination committed by police forces themselves. The current Spanish Police 
Action Protocol on hate crimes and racial discrimination focuses exclusively on acts 
committed by citizens and does not contain any reference in relation to racial 
discrimination or profiling by the police.73 Further, a 2012 memo of the Ministry of 
Home Affairs addressing the problem of identity checks does not go beyond 
directing state police forces to check only the identity of suspects in a way that 
respects the principle of proportionality.74 These shortcomings of the complaint 
system might explain that as of September 2017 no complaints, either criminal or 
else, have been filed in Spain against state police forces for reason of racial profiling 
at the Western Mediterranean border.75  

Moreover, because the issue of racial profiling is so neglected, public authorities 
have little or no information to evaluate and deal with it. Beyond the studies and 
information gathered by civil society organizations and international human rights 
bodies,76 no official information exists on the subject. This situation maintains the 

                                                           
70  Article 15 of the Racial Equality Directive provides that “Member States shall lay down the rules on 

sanctions applicable to infringements of the national provisions adopted pursuant to this Directive and 
shall take all measures necessary to ensure that they are applied. The sanctions, which may comprise the 
payment of compensation to the victim, must be effective, proportionate and dissuasive.” 

71  LO 4/2015 de protección de la seguridad ciudadana, 30.03.2015. 
72  See Rights International-Spain. 2017. Racial profiling in Spain: a generalized and unresolved police 

practice, pp. 9f. 
73  Instrucción n° 16/2014 de la Secretaría de Estado de Seguridad, por la que se aprueba el “Protocolo de 

Actuación para las Fuerzas y Cuerpos de Seguridad para los delitos de odio y conductas que vulneran las 
normas legales sobre discriminación”, of 16 december 2014. 

74  Circular n°2/2012, de 16 de mayo, de la Dirección General de la Policía sobre identificación de 
ciudadanos. 

75  This information has been obtained through direct consultation with the Central Unit for Border 
Control of the Policía Nacional. Consultation no. 48471. 

76  Rights International-Spain. 2017. Racial profiling in Spain: a generalized and unresolved police practice, 
pp. 3-6. 
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circle of unawareness and lack of appropriate prevention and redress policies. 
Consequently, no systematic policies of awareness raising and training for police 
forces exist beyond some scattered initiatives from the civil society. 

As a result, by keeping the current legislative gaps and not offering effective and 
proportionate remedies tailored to the victims and their context, the State is 
tolerating or enabling the existence and continuation of racial profiling as a de facto 
practice which, as stated above, amounts to suspending the rule of law for ethnic 
minorities in border management. Whether this is the result of a purposeful policy or 
merely the product of neglect cannot be the subject of this analysis. Instead, a 
number of ideas and conclusions can be drawn from this that could be useful for the 
Irish border debate. 

V. Conclusion 

In this final section, we aim to summarize the basic scenarios of a post-Brexit 
Irish border and link some of those scenarios to the results obtained from the 
analysis of the Western Mediterranean experience. By anticipating different scenarios 
and connecting them to the case of the Western Mediterranean, we hope to be able 
to identify some of the potential problems the post-Brexit scenarios might imply and 
how to prevent them. The speculative nature of this exercise, we believe, is not 
detrimental to its utility and interest. To be sure, there are a number of possible 
options for the Irish border after Brexit and at the time of writing there is only 
speculation as to what might occur. Although the terms ‘hard’ and ‘soft’ border are 
often used, there are no clear definitions of what these might mean in practice. 
However, these two rhetorical poles seem to encompass all positions in the debate 
over a post-Brexit Irish border and can, thus, be used as a basis to express some 
hypotheses. 

Thus, the first hypothetical scenario would be that of a hard border with some 
sort of fence or barrier between Northern Ireland and the Republic of Ireland and a 
number of formal, mandatory check-points. Given the nature of such a border, 
where the crossing of persons would be exhaustively controlled at mandatory 
crossing points, the potential for discrimination is less significant, at least in terms of 
identity checks. However, a de facto administrative policy of selective identity checks 
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or stricter checks for some ethnic profiles than for others would be possible. In any 
event, the ‘hard’ option would imply the elimination of the CTA which, though not 
impossible at this point, seems at least very unlikely.77 

The second hypothesis is that of a ‘soft’ border. Here again it is uncertain what 
exactly this might entail in practice and how border controls would be performed in 
such case, but two ideal options seem to be open. First, there is the possibility of a 
‘soft’ border with ‘hard’ and selective controls in the CTA. Such controls would 
substantially intensify the pattern established by Operation Gull and would target 
through mobile controls non-CTA nationals. The potential for racial discrimination 
in this type of border control would also substantially increase in relation to the 
notorious Operation Gull. 

The second option within the ‘soft’ border hypothesis implies more or less the 
maintenance of the current status quo. This option would apparently avert the risk of 
racial profiling in a post-Brexit Northern Ireland. However, in order to prevent this 
soft border from becoming a back door for illegal immigration into Britain, this 
arrangement would force the UK to implement some sort of immigration control 
between Northern Ireland and the rest of the UK, which would in turn reproduce the 
problems implied in the options considered above. In terms of rationale and 
difficulty, these controls between Northern Ireland and Britain would be clearly 
reminiscent of the extended border area analysed in the Western Mediterranean case 
and would probably replicate the need to selectively target certain ethnic profiles in 
order to avoid friction with Northern Irish authorities. 

In sum, even if some of the possible post-Brexit scenarios seem more likely than 
others become the final arrangement, none of these options could avert the risk of 
serious racial profiling issues. Racial profiling does not arise when all persons crossing 
a border or internal checking area are subject to no controls, or the same controls. It 
only arises when, in the absence of full border controls, individuals are checked by 
immigration officers selectively. In cases where such discrimination is based on a de 
jure practice, predicated upon legal policy and mandated by the State to its law 
enforcement and immigration control agents, the solution implies, among other 

                                                           
77  At the time of writing, this option is rejected wholesale by the authorities of the Republic of Ireland. 

https://www.theguardian.com/world/2017/jul/28/taoiseach-leo-varadkar-ireland-not-design-border-
brexiteers. 
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things, a combination of policy advising, pressure for legislative changes and court 
activism. However, when racial profiling is the result of de facto administrative 
practices or policies, the Western Mediterranean experience shows that the strategy 
recommended against de jure discrimination needs to be supplemented with a special 
remedy policy that includes non-judicial means of redress as well as awareness raising 
and training programmes for law enforcement in order to counter an unofficial policy 
and culture of discrimination. The extent and the specific ways in which these 
solutions should be transferred to the Irish border case shall be the object of further 
research by the authors. 
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I. Abstract 

Among the many aspects of all kinds that BREXIT involves, the fact that Gibraltar is British 
territory and much of the economy of Campo de Gibraltar depends on the Rock is not the least. 95% 
of its inhabitants voted to stay (Remaining was the option) in the EU. What do they think now 
after the adverse result to their preferences? How do they see the future? What will the relationship 
with Spain be like from now on? 

It is essential to talk about the history of Gibraltar and its surroundings in order 
to understand the problems that have arisen as a result of the desire of British 
citizens not to belong to the EU. In Gibraltar, its approximately 30,000 inhabitants –
of whom more than 24,000 had the right to vote- voted for the UK and the EU to 
remain united. The participation was over 83% and more than 19,000 voted in favor 
of staying in the EU and only a little over 800 inhabitants voted otherwise. This 
shows us something obvious which is that, despite its particularities, Gibraltar and its 
Spanish environment have possibly a common history and destiny. 

II. The History 

Shocking as it may seem, the truth is that the annexation of Gibraltar by Anglo-
Dutch troops was in favor of the aspirant to the Spanish throne who belonged to the 
House of Austria and for this purpose the military occupation was made. The final 
triumph of the Bourbon monarch in Spain, and other intrigues among the 
monarchies of Western Europe (which marked the history of the continent from the 
end of the Middle Ages to almost the Second World War) implied that Spain 
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consented to cede it to the British Crown in 1713 by the Treaty of Utrecht with other 
territories such as Menorca. While this island returned to Spanish sovereignty in 
1782, Gibraltar has remained being British, although it is not part of the United 
Kingdom. Since long ago and according to the UNO norm on decolonization, Spain 
claims without success to recover sovereignty. This is directly opposed by the 
Gibraltarians who have already held some popular consultations with almost 
unanimous results: the low taxes that they pay to the British Crown, the multiple aids 
to use the services of the United Kingdom in the British Isles and a per capita 
income twice that of Spain make the so called “llanitos” (etymology which is difficult 
to specify in Spanish) to categorically refuse to become Spanish or even a British-
Spanish co-sovereignty that has been placed on the negotiating table occasionally. 
Endless negotiations that go anywhere... 

Previously, the history of Gibraltar (The Rock, in English, the Peñón for Spanish 
people) was always dramatic like that of any other crossroad place between different 
roads in history. In 712, the governor of Tangier, Muslim in those days, took 
possession of the Rock with the North African tribes. The name of the commander 
of the troops, Tarik, gave name to the Rock, in the form of the Tarik Mountain, 
Djebel Al Tarik. It is easy to infer from that this name was transformed into the 
Spanish word “Gibraltar”. Six hundred years of Muslim occupation left some vestiges 
of ancient fortresses until the Christians conquered the Rock in 1309. The Almohad 
Berbers took the bastion again until 1374, when it began to depend on the monarchy 
of the Nasrids in Granada, the last Muslim state in Spain. In 1464, the Christian 
troops in the name of the Duke of the neighboring Medina Sidonia (not without 
some rivalry with the nobility from Arcos and Tarifa) conquered the Rock again for 
the Christians. In 1492, King Ferdinand of Aragon and Queen Isabella of Castile 
definitely took Granada for the Christians and the Nasrid monarchs crossed the Strait 
of Gibraltar leaving the entire Iberian Peninsula in Christian hands. At the same time, 
the Jews are expelled from Spain (they had been linked to the peninsular history since 
the High Middle Ages) and subsequently the Moors are also expelled (1606). This put 
an end to centuries of coexistence of religions and great tolerance between them, 
which cannot be said of the Catholic monarchs during their reigns as they and their 
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descendants, the Austrians, did not allow non-Catholic cults (including the cults of 
Protestantism, Christians after all). 

There was not big news in the Rock for two centuries (except for the raids and 
pillages of the Berber pirates, whose main exponent was Barbarroja, around 1540) 
until 1704, when the Anglo-Dutch occupation mentioned above occurred in favor of 
the non-Bourbon pretender to the Spanish throne. In 1713 it was transferred to the 
British Crown in Utrecht and in 1805 a third of the population died because of the 
yellow fever. In 1810, due to the Napoleonic occupation, the British-Spanish border 
is dismantled and the isthmus that today separates the Rock from the continent was 
freely accessible. In 1848, the paleontologists discovered in Gibraltar some remains 
of a caveman similar to the Neanderthal man and still today the Gibraltarians claim 
that this last one should have been called “Gibraltar man”. 

The first Council of the city is established and celebrated in 1922. Afterwards, 
with the Second World War Gibraltar became a strategic military and naval 
checkpoint of the allies against the axis. Dictator Francisco Franco closed the 
Gibraltar customs in 1969 and isolated the Rock as a forceful measure. Gibraltar 
inhabitants had held a referendum in 1967 in which only 44 inhabitants voted in 
favor of becoming Spanish. The rest wanted to stay as a British territory. In 1982, as 
a consequence of the negotiations for the entry of Spain in the EU, the border was 
open for pedestrians in both directions and in 1985 it was totally and unconditionally 
open (as an imposition of the community negotiators to Spain). At the end of the 90s 
(it was said that the labor premier Tony Blair was not against sharing sovereignty) the 
Gibraltar community voted by majority against that idea.  

III. Economy of “Campo” 

Campo de Gibraltar is a denomination that encompasses the municipalities that 
surround Gibraltar i Spanish territory: La Línea de la Concepción, San Roque, 
Algeciras. More than 12,000 Spanish people work in Gibraltar every day. The positive 
impact of Gibraltar on the economy of “Campo” is estimated at a minimum of 400 
million euros per year. 

Various companies of all types operate in Gibraltar given the tax facilities that 
they have in the United Kingdom (11,000 companies, most instrumental of other 
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investments and transversal to them). There are some double tax regulations (with 
very few countries) which allow Gibraltar to be on the edge of what is called tax 
heaven (something that Gibraltar completely denies). Only the betting companies 
based in Gibraltar handle 113,000 million euros annually. All this translates into 
43,000 euros per capita in Gibraltar, one of the highest in Europe. Its location 
between Africa and Europe facilitates commercial activities and especially those of 
some consumer goods such as tobacco or alcoholic beverages (these items are 
cheaper in Gibraltar due to a low indirect taxation compared to that in Spain, 
harmonized with the countries of the EU). There have been entries of tobacco in the 
Rock of 2,714 packages of 20 cigarettes per inhabitant a year (that is, 150 cigarettes a 
day!). This shows that a lot of that tobacco has an unknown destiny. Obviously there 
are small flows of smuggling (mostly people from the bordering municipalities) that 
try to introduce in Spain tobacco (for resale) that has not satisfied the border special 
taxes (above the allowed amount which is about 200 cigarettes). The Spanish border 
police, the Guardia Civil, frequently seize caches of smuggled tobacco of different 
sizes. Tobacco of unknown origin is also detected in Gibraltar, probably from 
uncontrolled factories in Eastern European countries not belonging to the EU or 
from the Middle East. 

In any scenario of restrictions on the Gibraltar border we understand that the 
position of the Spanish people is at a disadvantage. The unemployment in “Campo” 
is around 30% of the active population and in the Rock, for local people, it does not 
exist, the standard of living is high and prices are low for the purchasing power of the 
Gibraltarians, at least when compared to their neighbours from “Campo”. 

There is a key element in the economy of the Rock that is the airport. Located on 
territory that is not very clear to belong to Gibraltar but to La Línea, a Spanish 
bordering town, it receives a couple of daily flights from the United Kingdom. 
Although at some point it was accepted that Spanish commercial flights operate at 
this airport, now this use is at an impasse. We believe that it is essential to open it for 
flights from both countries in order to improve the wealth and tourism in the area of 
Campo (there are commercial airports in Málaga and Cádiz but they are around 100 
kilometers away from “Campo”). 
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IV. Brexit and Gibraltar since June 2016 

Although the British Premier Theresa May has assured the Gibraltarians her full 
support, the inhabitants of the Rock and their neighbours do not foresee a future 
with tranquillity. The 12,000 Spanish workers in Gibraltar fear restrictions on their 
entry although preliminary negotiations between the UK and the EU have established 
as a premise that no national of the United Kingdom will lose residence rights in the 
countries of the European Union, nor will continental Europeans see restrictions on 
their rights in the UK after BREXIT. 

Spain has obtained guarantees from the EU that the Gibraltar problem will be 
negotiated separately (on a bilateral basis) and apart from other negotiations on 
BREXIT, especially in commercial matters. Both the UK and the Government of 
Gibraltar consider this with some concern (a commercially hard BREXIT would 
noticeably damage the Rock) as the official position of Spain is always to consider 
Gibraltar as a territory to be necessarily decolonized according to the dispositions of 
the UNO. This means that Spain will not make things easy for the UK. No decisions 
will be made about the commercial future of the Rock if they are not approved by 
Spain, apart from the rest of the decisions that need to be made for the commercial 
agreement between the UK and the EU within the two years remaining (29th March 
2019 is BREXIT deadline, although not that of the commercial transitory period). 
The UK has left out the overseas territories (with the consent of the EU) and has 
tried to do the same with Gibraltar, but obviously the EU has reinforced the role of 
Spain as the country concerned in the first place. 

V. Gibraltarians and Brexit 

Surely they are the main actors in all this problem and their position is clear in 
favour of staying as a British territory but they are not in favour of BREXIT. The last 
census is about 28,000 inhabitants in the Gibraltarian territory. All or most of them 
are fully bilingual and their English is notably better than their Spanish (with a strong 
accent and idioms from Cádiz). As their neighbours, they are cheerful and 
hardworking people. We Spaniards often forget that for the last 300 years they have 
been and felt British, and for this reason it is nearly impossible for them to accept 
Spanish sovereignty, shared or not with the UK.  
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Thanks to a friend who lives in Gibraltar, Protestant pastor of a small local 
church, Mr. John Baw, we have been able to distribute the survey among almost 20 
Gibraltarians who agreed to answer it anonymously. If we take into account that 
20,000 people voted about BREXIT in June 2016, the survey shows the opinion of 
about one per 1,000 of the Gibraltarians which gives us a broad spectrum in terms of 
handling surveys. Mr. Baw himself has collaborated in the elaboration of the survey 
and it was conducted in October 2017. 

It comprises 10 questions that we describe below. All the data from the 18 
anonymous surveys are accessible through my files (please, ask for them2 to 
pdiego@der.uned.es). The general data of the survey are appended to these lines. 
They show the percentages of the proposed options. There are questions with an 
open part in addition to the four options, where the respondents have added their 
texts and opinions. When analysing each question, we will comment some 
remarkable aspects from our point of view. 

Question 1: 

As a Gibraltarian, I agree with Brexit 

The first question addresses the general concept that the respondent has as a 
Briton about the abstract fact of BREXIT and their implication in it as a Gibraltarian. 
Only three people (18%) are in favor of BREXIT and the other (82%) reject it, most 
of them (nine) bluntly. It is rare to find a person who is strongly in favor of BREXIT. 

Question 2: 

Your perception is: 

BREXIT will be good for Gibraltar in the short term 
BREXIT will be not good for Gibraltar in the short term 
BREXIT will be not good for Gibraltar in the long term 
BREXIT will be good for Gibraltar in the long  term 

                                                           
2  While the link is working, you can access the survey without a password in https://www.surveymonkey. 

com/analyze/isNOb4N5jc1ea_2Fi5_2F1nCe3yWNNFh5Ab83Ui8zot_2FyQcLAV5qfmAuYcX_2BYBl
n_2FmiL. If it does not work, please contact the author. 
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The second question tries to analyse the opinion of the respondent about the 
direct impact of BREXIT in general in the Gibraltarian community (not only in 
economic terms, but also citizenship in general). It can be observed that nobody 
believes that BREXIT is good for Gibraltar in the short term and in the long term 
only one respondent (5.8%) believes that it will be positive for the Rock. For four 
people (22%) BREXIT will be good in the short term and for thirteen people (72%) 
it will not be good in the long term for Gibraltar. Of the open comments, 8 in total 
out of 18 respondents, we will highlight: 

Spain is an aggressive neighbour and will use the fact that we are no longer in the EU as a 
reason to make our lives difficult at our land frontier. 

Spain will be able to cause trouble at the border whenever it wants to apply pressure on 
Gibraltar. 

We depend on fluidity at the frontier and whether the Spanish Government will allow this 
or not it is very uncertain. 

Uncertainty of what the outcome of Brexit will be. Problems with Spain, particularly its 
sovereignty claim over Gibraltar. Concerns that the border with Spain will be closed or 
access/egress will be made much harder. 

Question 3 

Your relation with the Spaniards living in Campo area will be: 

a) Better 

b) Much better 

c) Worse 

d) No change 

No one thinks that the relationship with neighbouring towns of Campo of 
Gibraltar will be better or much better. Five respondents (32%) think that it will be 
worse and thirteen (68%) think that it will not change. We reproduce totally six of the 
comments: 
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My friends in the Campo area will continue to be my friends. My enemies in the Spanish 
government will continue to be my enemies. That has been my experience all my life and Brexit 
will not change this. 

Our problem is with the Spanish Government not its people. 

Gibraltarians on the whole have no problem with Spaniards living in the Campo area or with 
Spaniards in general. The problem most Gibraltarians have is with the Spanish politicians. 
They will be exposed to the same issues than us. 

Our relationship with the people of the Campo area has always been good. Gibraltar’s 
problem is with the policies of the Spanish government and not the Spanish people. 
Hopefully it will not change but it could bring increased tensions if the border is impacted 
negatively 

Question 4 

Do you think that Brexit will affect you personally economically? 

a) Probably it will, in many ways 

b) Probably not, or only in very few ways 

c) Not in direct influence but could affect us in general terms 

d) The Gibraltarian economy will be affected but not in my case 
because our job is more related to the UK and not to the Spanish 
surrounding area 

43 % of the answers, seven, choose option c), where you can see influences in 
general in their personal situation but not in direct terms. The other three options get 
18.75% of the answers (three every of them)  

Question 5 

Shared sovereignty (UK + Spain) was an option rejected in the past. Would 
you accept now this option to remain in the EU area, especially for business & 
economy purposes? 
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a) No, in any case 

b) Yes, definitely 

c) Depending on the possible situation, I can accept or not 

d) The UK sovereignty is above any other option and nothing can 
threaten our nationality 

52.94% choose the first option (nine people). No one chooses the second option 
(total rejection), so shared sovereignty is completely rejected. Option 3 gets 18.75% 
of the preferences, establishing the possibility of accepting or not this situation of co-
sovereignty according to the circumstances. 29.41% prefers the fourth option and it 
determines that there is nothing that can threaten the British sovereignty of the 
respondents. To sum up, 81% of the respondents reject to question British 
sovereignty and to share it with Spanish sovereignty. 

Question 6 

Restoring the customs and the borders (as in the past, before 1982, or in 
the period 1982-1986 when Spain became an EU member: 1st January 1986) 

a) Does not bother me, I can get used to it 

b) It bothers me, I reject this option 

c) The border again will be a big problem but specially for the 
Spaniards working in the Rock 

d) The border again will be a big problem for all the people living in 
the area (Spain and Gibraltar) 

Only 11.76% of the respondents choose option a) maybe because they are too 
young to remember the situation more than 30-35 years ago. No one rejects the 
option of restoring borders like before 1982-1986 (option b, zero answers) maybe 
because Gibraltarians think that autarchy and isolation do not affect them too much 
as they can live comfortably without Spain. 41% thinks that it could be a problem 
mainly for Spanish people who work in the Rock and 47% thinks that it would be a 
problem for both Gibraltarians and Spaniards living in the area. 
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Question 7 

Suppose that an option involves removing the border (like in the Schengen 
area) but with the same fiscal duties in Spain and Gibraltar (harmonization of 
the Rock with Spain and the EU). Maybe you can find more than one option 
but you have to choose only one 

a) It could be good to avoid smuggling and other illegal issues 

b) It could be good because many business in Gibraltar depend on 
the fiscal differences among the UK, the EU and Gibraltar 

c) Some business could improve and some couldn´t 

d) The border is the key for the welfare in Gibraltar 

Nobody chooses option a) as smuggling is a problem for Spain but it is not for 
Gibraltarians. 12.5% of the respondents think that restoring borders could be 
positive as tax differences between both countries motivate and stimulate trade in the 
Rock to a great extent. 31% thinks that some business could improve and others 
could get worse. The majority option, 56%, thinks that the key to prosperity and 
wellbeing of the Gibraltarians is the border with Spain. Below you can find three 
comments of the respondents: 

We should have our own freedom to adopt whatever fiscal duties we want. It should not 
have to harmonize with Spain in any way because we have never been a part of 
Schengen. 

Spain would never allow this without some distribution of power. I would rather choose 
a closed border then watering down our British sovereignty 

If there’s any harmonization it would be with the UK as our economy is more integrated 
with the UK than Spain/UK. 

The second answer is conclusive: Spain will never allow it to happen if there is 
not any possibility to share power over the Rock and this option is rejected as they 
prefer a closed border rather than loosing British sovereignty. 
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Question 8 

The possibility for the inhabitants on the Rock to have the two citizenships 
(British and Spanish) after an agreement (UK & Spain) for an economic 
solution but rejecting changes in the current situation of sovereignty as a 
whole 

a) It will be good for me 

b) It will be not good for me 

c) I need more details 

d) I don´t know 

We prefer to begin with the comments of the respondents, quite contrary to 
having Spanish nationality (even having both British and Spanish). We include their 
comments: 

No to two citizenships. I choose to remain a British Gibraltarian. 

I would never consider having Spanish citizenship no matter what economic solutions are 
imagined by the politicians. 

I don't trust the Spanish Government. 

I don’t trust Spain. 

Dual citizenship is neither wanted nor needed in order to have fluidity at the border. What 
is needed is goodwill. Gibraltar will never sacrifice sovereignty or identity for an economic 
peace. 

The analysis of this data shows that none of the respondents thinks it is good for 
them to have both nationalities (this is surprising, as having the two nationalities 
would involve all the advantages of being British and being part of the EU. This is 
why we are amazed that nobody chose this first option). 47% thinks that this option 
would not be good for them and 41% thinks that they need more details. Only 11% 
chose option d): they don´t know. 
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Question 9 

Will you continue crossing the border for shopping in any case after 
Brexit? 

a) Yes, if it is convenient for me 

b) No. Brexit is Brexit 

c) It depends on the circumstances (customs, other policies, etc.) 

d) Yes, I have friends in Spain whose businesses depends on 
Gibraltar very much 

We expected a greater response showing that the products from Campo of 
Gibraltar, especially fresh provisions, would remain as the favorite for Gibraltarians 
with its prices of origin, without having to buy them in the Rock. But the truth is that 
35% said that it will depend on the circumstances (if there is a custom or not, other 
policies, etc.), 41% said that they will do it if it is convenient (we expected here more 
positive answers). 17.6 % said that they will not do it, they will not buy in Spain as 
BREXIT means BREXIT. And only 5.8% said that they will do it to help their 
friends in Spain who own shops or business that need Gibraltarians to buy there. 

Question 10 

Would you support a second EU (Brexit) referendum once the final terms 
of a deal with the EU are known? 

a) Yes 

b) No 

c) Yes, but with a special question for Gibraltar 

d) No answer 

94% of the respondents would support a new referendum for BREXIT. Among 
them, 41% would like it to include a special question for Gibraltar (going into details 
about their situation). Only 5.8% said that the referendum about BREXIT should not 
be held again. 
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We include some of the comments: 

 Voted no first time so would vote no again. 

People have a right to change their minds once the full facts of the deal with the EU are 
clearly known. 

I think the UK voted blind, more info was needed. 

I believe that the UK-EU referendum was sold on a pack of lies, with no legal guarantees 
and with a gerrymandered electorate who voted for a future that was not defined. I would 
want a new referendum once the terms of the deal with the EU are clearly known. 

It seems that the respondents who gave open answers mainly express a critic 
about the information provided for BREXIT being partial and insufficient. Nearly all 
of the respondents would support a new referendum for BREXIT. We all think we 
wish it could be possible. 

VI. Final Comments 

After all we have observed, uncertainty is the Word that appears as the most 
probable conclusion. In the difficult way to BREXIT and its application by the UK 
and the EU, the problem of Gibraltar appears with its own importance. Apart from 
the problems that were already known from the perspective of Public International 
Law, we must add now those derived from the EU Law, those derived from the likely 
new situation of the border with Spain and those that must deal above all with the 
human factor: the wellbeing of Gibraltar and its area of influence. We must trust that 
politicians from both countries (the UK, Spain and the European Commission) and 
the Government of Gibraltar (which normally does not make things easy for the UK 
nor Spain and the EU) will perform a good management. Time, the only judge that 
says what is right or wrong, holds the answers. 
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I. Introduction 

Violation of intellectual property does not stop at national borders. Due to this 
common knowledge, the European harmonization in the field of intellectual property 
rights is necessary and well advanced.  

While the Copyright law has not yet been fully harmonised at EU level,1 most 
important forms of intellectual property can be protected with a European 
intellectual property right, especially patents, trade marks and designs.  

1. Types of intellectual property  

a. Patent 

Presumably the best-known and most important intellectual property right is the 
patent. Patents are generally granted on application by a patent office for inventions 
of a product, a process or a technical instrument. To be patentable, the invention 
must be new, industrially applicable and involve an inventive step. The holder of a 
patent can prevent third parties from making, using or selling the invention without 
his consent. 
  

                                                           
1  The EU legislation in this area is, at present, limited to Directives (Cable Directive 93/83, Database 

Directive 96/9, InfoSoc Directive 2001/29, Directive 2001/84 on resale right, Directive 2006/115 on 
rental and lending rights, Software Directive 2009/24, Term Directive 2011/77, Orphan Works 
Directive 2012/28) which have been implemented into national law. This legislative structure will remain 
intact upon Brexit. If no agreement is reached the UK will be free to overhaul the copyright regime 
within the borders of its international treaty obligations like TRIPS, https://gowlingwlg.com/ 
en/global/insights-resources/brexit-what-are-the-implications-for-intellectual-property-#footnote-13.  



230 
 

b. Utility model 

A utility model, the so-called “petty patent” can be registered in some countries 
to protect technical innovations which might not qualify for a patent. For the 
German utility model there is no European pendant and it is not known in the UK. 

c. Design 

While patent and utility model protect the technical part, designs protect a 
product's visual appearance, e.g. its shape, contours, pattern, texture, materials or 
colour. 

d. Trade mark 

Trade marks are distinctive signs identifying brands of products or services. They 
can be made up of two- or three-dimensional components such as words, numbers, 
shapes, logos, pictures, or even sounds.  

e. Copyright 

Copyright law applies to a wide range of creative and artistic works such as 
literary texts, poems, motion pictures, choreography, musical compositions, sound 
recordings, paintings, drawings, sculptures, photographs, computer software, radio 
and television broadcasts. Under German copyright law, it protects the creator 
against unauthorised use and is non-transferable, while uunder UK copyright law, an 
author may assign his copyright rights to another person. Unlike most other property 
rights it is a right that is automatically secured upon creation of the work. Thus, it 
does not require formal registration with any government office. 

2. Brexit as a turning point  

On June 23rd 2016, by a narrow majority of only 52 per cent, British voters opted 
in favour of leaving the EU. For most European countries this decision came as a 
shock, as the United Kingdom has been an important member of the EU since 
joining the organisation in 1973. The widely used term "Brexit" for this decision is a 
portmanteau of the words “British” and “exit” and is patterned on the 2009 
established term “Grexit” referring to the possibility that Greece could leave the EU. 
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The term should not mislead: subject of the withdrawal is not only England as one of 
the three countries of Great Britain, but the United Kingdom, consisting of England, 
Scotland, Wales and Northern Ireland. 

Nine months later, on March 29th 2017, the British Government made the 
necessary notification of its intention to withdraw from the EU under Art 50 (2) of 
the Lisbon Treaty. This notification initiates a two-year period for agreeing the details 
of an exit of the UK as an EU Member State (EU MS), its "legal exit". Within that 
time frame the details of the withdrawal have to be negotiated. That period can be 
extended only if all EU member states agree on such an extension. 

a. Current situation 

During the two-year transition period Intellectual Property related laws will 
remain largely unchanged. Nevertheless there is a great uncertainty for stakeholders 
in the EU and in the UK alike how applications for intellectual property rights will be 
treated during the negotiations and after the withdrawal date.  

Over the course of the following two years there are a lot of difficult legal and 
political questions to answer and decisions to make to agree on a framework for the 
country's future cooperation with the EU. The first five rounds of negotiation of the 
UK's withdrawal agreement between the UK government and the European 
Commission have been completed.2 Looking at the agendas intellectual property has 
not yet been an essential part of the EU-UK Article 50 negotiations.  

If no agreement is reached, what seems to be more and more likely, the entire EU 
law ceases to apply to the UK, as of 29 March 2019. As a consequence of this so-
called “hard Brexit” the UK would fall back to trading with the EU on World Trade 
Organization terms.3  

Under this scenario, the so-called “WTO-model”, the UK would become a totally 
sovereign nation having its own legislation. While there wouldn’t be any obligation to 
implement EU legislation on the one hand, the UK would not have any right to 
receive EU protection. At the other end of the scale there could be the “Norway-
model”, consisting of a highly integrated UK that remains a member of the European 

                                                           
2  Representatives of the UK and the Commission are generally holding negotiation sessions for one week 

every four weeks. 
3  Jaeger, Reset and Go: The Unitary Patent System Post-Brexit, IIC 2017, 254, 268. 
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Economic Area (EEA) and the European Free Trade Association (EFTA). Between 
these two extremes, a lot of blended forms of cooperation can be negotiated, such as 
the tailor-made model of bilateral agreements for Switzerland which is a member of 
the EFTA but not the EEA, the customs union like the one that exists between the 
EU and Turkey, Andorra and San Marino which are neither part of the EEA nor of 
the EFTA, the upcoming Comprehensive Economic and Trade Agreement" (CETA) 
between the EU and Canada or a unilateral free trade approach as realized by 
Singapore or Hong Kong.  

There is no focus on intellectual property in this decision. Economic interests, 
especially the UK’s access to the single market, will probably be the deciding factor in 
the end.  

Due to the close economic interrelations between the UK and most member 
states the EU has a keen interest in legal certainty for the owners of European 
intellectual property rights.  

This assessment is supported by a position paper on intellectual property rights 
issued by the European Commission, specifically the Task Force for the Preparation 
and Conduct of the Negotiations with the UK. It was transmitted to the remaining 
27 member states (EU 27) on September 6th 2017 and contains the main principles 
the EU considers important in the field of intellectual property rights with unitary 
effect.4  

b. Structure of the report 

The following report focuses on the most widely discussed options and on the 
most important intellectual property rights in Europe, starting with the new 
European Union Trade Mark System and the Community Design Protection System 
(II.). The treatment of other European intellectual property rights like the 
Community plant variety rights, protected geographical indications and protected 

                                                           
4  https://ec.europa.eu/commission/sites/beta-political/files/position-paper-intellectual-property-rights_ 

en.pdf. 
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designations of origin 5 should mostly resemble the treatment of the other property 
rights named above.  

With regard to the European Commission´s point of view stated in the above-
mentioned position paper I will try to outline the consequences that the UK´s legal 
exit will have for the owners of European intellectual property rights and to show 
possible solutions for a transnational cooperation on new terms. 

Subsequently I will proceed to European patents (III.1) and contemplate the 
future of the long-awaited European Unitary Patent System (III.2). 

II. Trade Mark and Design 

Trade Marks and Designs are the two intellectual property rights with unitary 
character within the Union.  

The new Community Trade Mark Regulation6 entered into force on March 23rd 
2016. The terminology of the Amending regulation is adapted to the Lisbon Treaty, 
with all references to the Community being substituted by references to the 
European Union. The ‘Community Trade Mark’ is now replaced by the new 
designation: ‘European Union Trade Mark’. Existing Community Trade Marks and 
Community Trade Mark applications therefore automatically became European 
Union Trade Marks.  

The new European Union Trade Mark System and the Community Design 
Protection System are both based on legal acts issued by the EU.7 They are only 
applicable within EU Member States and are administered by the European Union 
Intellectual Property Office (EUIPO) in Alicante.  

While a European Union Trade Mark can be renewed indefinitely for terms of 10 
years at a time, Registered Community Designs have a maximum term of protection 
of 25 years, provided renewal fees are paid. The Unregistered Community Design 

                                                           
5  These topics are included in the Position paper TF50 (2017) 11- Commission to EU 27, 6. September 

2017, https://ec.europa.eu/commission/sites/beta-political/files/position-paper-intellectual-property-
rights_en.pdf. 

6  Regulation (EU) 2015/2424 of the European Parliament and the Council amending the Community 
trade mark regulation (the Amending regulation). 

7  Regulation (EU) 2017/1001 of the European Parliament and of the Council of 14 June 2017 on the 
European Union trade mark. 
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right lasts for three years from the point the design is first disclosed or made available 
to the public. 

1. Consequences during the transition period 

During the transition period the UK is still a full member of the EU. There are 
no restrictions for owners of existing European Union Trade Marks (EUTM) and 
Registered Community Designs (RCD). While the UK remains a full member of the 
EU these rights continue to be valid in the UK.8 The same applies to European 
Union Trade Marks and Registered Community Designs which are granted during 
the transition period. 

2. Exit consequences for owners of EUTMs, RCDs and URCDs 

After the withdrawal the unitary character of European Trade Marks and Designs 
could only persist if the UK and the EU agreed on the continuity of the Community 
Trade Mark System and the Community Design Protection System. In that case the 
UK would be tied to adjustments of these regulations without being entitled to 
participate in further developments. As this would be a limitation of national 
sovereignty, this outcome is rather unlikely.  

a. Valid unitary intellectual property rights 

After the UK has left the EU, newly granted European Union Trade Marks or 
Community Designs will no longer be valid in the UK. However, existing European 
Union Trade Marks and registered and unregistered Community Designs will 
continue to be valid in the remaining 27 EU member states while the UK will 
effectively be removed from the coverage. The owners of European Union Trade 
Marks and Community Designs would lose an essential part of their territorial 
validity. To avoid this consequence, the prevailing opinion appears to favour a so 
called 'Montenegro' model, according to which all existing EUTMs and RCDs are 
automatically registered in the UK.9  

                                                           
8  Kur in BeckOK, MarkenG, Rn. 97. 
9  Ahrens, Mögliche Konsequenzen der Krise der Europäischen Union für die einheitlichen europäischen 

Schutzrechte des geistigen Eigentums am Beispiel des Brexit-Szenarios, GRUR Int. 2016, 548, 550 f.; 
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A desirable outcome of the negotiations would be that there are no changes 
concerning 

- the determination of the renewal dates,  
- the respect of priority and seniority principles and 
- the adaptation of “genuine use” and “reputation rules.10 

b. Pending applications 

If an application for an intellectual property right with unitary character has been 
submitted in accordance with Union law before the withdrawal date the applicant 
should be entitled to keep the benefit of the priority date of such pending application 
when he applies for an equivalent intellectual property right in the UK.  

c. Exhausted unitary intellectual property rights 

Rights which were exhausted in the EU before the withdrawal date should remain 
exhausted in both the EU 27 and the UK territory.  

3. Exit consequences for UK businesses  

After the UK’s withdrawal from the EU, UK businesses will still be able to 
register a European Union Trade Mark or a Community Design, which will have 
effect in all remaining EU Member States. 

In addition, the UK is a member of the international trade mark system called the 
“Madrid System”, which allows users to file one application, in one language, and pay 
one set of fees to protect trade marks in up to 116 countries11 including the 
European Union. UK businesses will continue to have access to the Madrid System 
in order to protect their national trade marks which is helpful especially for export-
oriented brand owners. 

The UK government also intends to ratify the Hague Agreement Concerning the 
International Registration of Industrial Designs in a national capacity, which provides 

                                                                                                                                     
https://gowlingwlg.com/en/global/insights-resources/brexit-what-are-the-implications-for-intellectual-
property-#anc-two. 

10  Position paper TF50 (2017) 11- Commission to EU 27, 6. September 2017. https://ec.europa.eu/ 
commission/sites/beta-political/files/position-paper-intellectual-property-rights_en.pdf. 

11  The number is still increasing, for the current status: http://www.wipo.int/madrid/en/. 
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a practical business solution for registering up to 100 designs in over 66 territories 
through filing a single international application.12 

4. Preliminary conclusion 

If an automatic transition takes place, the same scope of protection will be 
assured for trade marks and registered designs. The implications of Brexit for these 
rights could be minimized if such a solution was chosen.  

For unregistered designs the situation is more complicated as the UK law protects 
fewer aspects of a design but for a longer time period of 10-15 years.13 Most 
important the geographical scope of the EU unregistered right is broader than that of 
the UK right. Probably UK-designers might therefore decide in the future that their 
designs are first made available to the public in the EU rather than the UK if they do 
not want to go to the expense of registering a Community right.14 

III. Patent 

1. European Patent 

The European Patent in its existing form can be obtained separately in up to 38 
countries which have ratified the 1973 European Patent Convention (EPC). This 
international treaty does not consist of a single unitary patent but rather of the so 
called “bundle” of Patents. The application has to be translated into the official 
languages of all designated countries of protection separately. Renewal fees are also 
due in all countries. Infringement proceedings in one country have no effect in 
others, which can lead to multiple lawsuits regarding the same European patent with 
different results. The European Patent system is operated by the European Patent 
Organization which is completely independent from the EU.  

Therefore UK’s exit from the EU will not affect the current European patent 
system. After the withdrawal European Patents will continue to be valid in the UK. 
For patent protection, patent applicants, including UK businesses, could continue to 

                                                           
12  https://www.gov.uk/government/news/ip-and-brexit-the-facts. 
13  Article 216 Abs. 1 Copyright, Designs and Patents Act 1988. 
14  The Regulation provides for a ‘grace period' of one year, which allows to test the market with the 

protection of an UCD and then to register an RCD. In applications later than one year after the first 
disclosure, the novelty requirement will not be met. 
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submit their applications to the European Patent Office (EPO) listing the UK as one 
of the designated states of protection.  

Upcoming problems effect mostly the litigation related to these UK patents as 
single parts of the European patent bundle because infringement actions or any other 
actions will have to be brought before UK courts. If the Brussels I regulation on 
cross-border jurisdiction, recognition and enforcement of judgements in civil and 
commercial matters is no longer applicable, infringement or invalidity judgements will 
no longer be enforceable outside the UK or could only be enforced if the UK signed 
the Lugano Convention.15  

2. Unitary Patent 

Just when the long-awaited European Unitary Patent System, which has been 
planned and negotiated for years with an immense institutional and political effort, 
was about to enter into force in 2016 the Brexit referendum came as a shock and 
puts the implementation of the new system completely at risk.  

In contrast to classical European “bundle” patents, which are subject to the 
national laws of the designated countries, the European patent with unitary effect, 
commonly referred to as “Unitary Patent (UP)” is a truly unitary right governed by 
one law.16 It is designed to be a uniform, single right throughout the participating EU 
Member States only.17 The UP is an instrument under EU law and can therefore only 
apply to EU Member States.  

The system is based on two EU regulations18 and an international treaty, the 
Unitary Patent Court Agreement (UPCA). All European Union Member States 
except Spain, Croatia and Poland have signed the agreement.19 The UPC will not 
have any competence with regard to national patents. The EU regulations are in force 

                                                           
15  In detail Jaeger, Reset and Go: The Unitary Patent System Post-Brexit, IIC 2017, 254, 269, Leistner/Simon, 

Auswirkungen des Brexit auf das europäische Patentsystem, GRUR Int. 2017, 825, 830.  
16  Which law applies is determined by the residence, principal place of business or place of business of the 

applicant. 
17  Jaeger, Reset and Go: The Unitary Patent System Post-Brexit, IIC 2017, 254, 270. 
18  EU Regulation No 1257/2012 (OJ EPO 2013, 111) creates a "European patent with unitary effect", 

commonly referred to as "Unitary Patent"; EU Regulation No 1260/2012 (OJ EPO 2013, 132) lays 
down the translation arrangements for Unitary Patents. 

19  Poland has not signed but will participate in the enhanced cooperation for a unitary patent. 
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already but shall apply only from the date at which the UPC Agreement will enter 
into force. 

As France, Germany and the UK are the three countries with the highest number 
of patent applications in Europe, French, English and German are the only three 
languages in which a unitary patent can be prosecuted. Paris, Munich and London are 
the designated locations of the UPC central division.20  

The new Unitary Patent regime can come into effect only when at least thirteen 
member states have ratified the UPC Agreement, including France, Germany and the 
UK.21 By now 14 member states have ratified the UPC Agreement.22 Only the 
essential ratifications in Germany and the UK are still lacking.  

a. Ratification problems in Germany 

The relevant UPC legislation was passed by the Federal Assembly (Bundesrat) on 
March 31st 2017. It will come into force when it has received the signature of the 
President of the Republic and is published in the Federal Law Gazette (BGBl). In 
June 2017 it became known that the Federal Constitutional Court of Germany 
(BVerfG) made an informal request to the Office of the President of the Republic to 
temporarily refrain from signing and submitting for publication the draft legislation 
to ratify the UPC Agreement. The reason for this request was a constitutional 
complaint (No. 2 BvR 739/17) filed by Dr. Stjerna, an intellectual property law 
attorney from Düsseldorf who has published several critical articles regarding the 
UPC.  The challenge mainly claims the following violations   

•  democratic deficits and deficits in rule of law with regard to the regulatory 
powers of the organs of the UPC, 

•  lack of independence and democratic legitimacy of the judges of the UPC,  

                                                           
20  In a major step towards realizing the Unified Patent Court (UPC), the IPO has signed a lease for space 

in Aldgate Tower on August 11th 2015, securing premises for the London section of the Central 
Division and the UK Local Division of the UPC. 

21  Also amendments to the Brussels I Regulation are made to accommodate the UPC. 
22  1. Austria ratified on 6 August 2013, 2. France ratified on 14 March 2014, 3. Sweden ratified on 5 June 

2014, 4. Belgium ratified on 6 June 2014, 5. Denmark ratified on 20 June 2014, 6. Malta ratified on 9 
December 2014, 7. Luxembourg ratified on 22 May 2015, 8. Portugal ratified on 28 August 2015, 9. 
Finland ratified on 19 January 2016, 10. Bulgaria ratified on 3 June 2016, 11. Netherlands ratified on 14 
September 2016, 12. Italy ratified on 10 February 2017, 13. Estonia ratified on 1 August 2017, 14. 
Lithuania ratified on 24 August 2017. 
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• breach of the principle of openness towards European law owing to alleged 
irreconcilability of the UPC with Union law. 

Furthermore it asserts that the adoption of legislation amounting to a transfer of 
sovereign powers to European institutions must be decided by a qualified majority of 
two thirds of the Members of the German Parliament (Bundestag) and the Federal 
Assembly (Bundesrat) as stated in Arts 23 I 3 and 79 II of Germany’s Basic Law, the 
GG. This last aspect could be fulfilled if the legislation is again brought before the 
German parliament and the Federal Assembly.  

Because the challenge could not be found to be totally without merit from the 
outset the Federal Constitutional Court has sent the constitutional complaint to the 
parties to the proceedings and to third parties for their comments, including the 
Federal Government, the German Bar Association (Deutscher Anwaltverein, DAV) 
and the EPLAW (European Patent Lawyers Association). The arguments stated in 
the constitutional complaint are not unusual and frequently used when sovereignty is 
transferred to the European Union. This transfer is compatible with German 
constitutional law if it is ensured that the European Union and the newly established 
institutions like the Unified Patent Court could not autonomously extend the duties 
entrusted to them.  

On this assumption there is only a small possibility that the German 
Constitutional Court will request a preliminary ruling from the Court of Justice of the 
European Union (CJEU) on the Union law issues in question. Even lesser is the 
chance that there will be a final decision of the Federal Constitutional Court finding 
that Germany cannot lawfully ratify the UPC Agreement.  

A decision of the Federal Constitutional Court about the application for 
provisional measures is expected by experts in 4-6 months after it is filed,  hopefully 
still in 2017 so that there will be only a short additional delay to the start of the UPC 
caused by the complications in Germany.  

b. Ratification problems in the UK 

With regard to the crucial role of the UK it seems hardly reasonable that the EU 
can go ahead without the UK. That would require several amendments to the UPCA. 
The need for the UK to ratify had to be removed and the UK´s part of the central 
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division in London had to be redistributed. Italy as the next largest country with 
regard to the number of patent applications in Europe would probably have to take 
up the place. If London has to be given up as a seat for the UPC, a centralized 
European litigation system would be much less attractive. If patent applicants had to 
apply for a national patent for the UK and a unitary patent for the rest of the EU the 
cost saving effect of the new UP would be undermined. It is even doubtful if the 
remaining states want a UPC and unitary patent system without the UK at all.23 
Furthermore there is a broad consensus among industry groups in the UK and the 
EU that strongly support the UK´s continued participation even if there is a “hard 
Brexit” and the UK leaves the single market.  

On November 28th 2016 the UK government confirmed its intention to proceed 
with arrangements to ratify the UPCA. Secondary legislation in the form of an Order 
on Privileges and Immunities for the UPC was laid in Westminster on June 26th 
2017.  A similar Scottish Order is to be laid in Holyrood in due course.24 This is the 
final legislative step in the UK’s ratification of the UPCA. The statement of the UK 
government is that they are working with the Preparatory Committee to bring the 
UPC into operation as soon as possible.25  

Considering the incidental costs and the organizational efforts it is highly unlikely 
that the UK government plans to ratify the UPCA and open the London branch of 
the UPC only to close it again a year later. Proceeding with the ratification process 
can therefore only be interpreted to mean that in the UK´s view it is legally 
permissible to continue to participate in the UP system.26 This position is shared by 
the majority of publications,27 while some authors are still doubtful.28  

                                                           
23  http://www.bristowsupc.com/brexit/; Leistner/Simon, Auswirkungen des Brexit auf das europäische 

Patentsystem, GRUR Int. 2017, 825, 833. 
24  On September 26th 2017 the Scottish Parliament’s Justice Committee passed a motion (with ten 

members voting in favour and one against) that it recommend to the Parliament that the draft be 
approved. 

25 https://www.gov.uk/government/news/ip-and-brexit-the-facts. 
26  Gordon/Pascoe, Opinion for the UK IP Federation on the effect of Brexit on the UPR and the UPCA, 

12.9.2016, Page 14 ff., http://www.eip.com/assets/downloads/gordon-and-pascoe-advice-up-ca-
34448129-1-.pdf. 

27  Ohly/Streinz, Can the UK stay in the UPC system after Brexit? GRUR Int. 2017, 1 ff.; Tilmann, The 
Future of the UPC after Brexit, GRUR 2016, 753 ff.; Jaeger, Reset and Go: The Unitary Patent System 
Post-Brexit, IIC 2017, 254, 270 ff. 

28  Ubertazzi, Brexit and the EU Patent, GRUR Int. 2017, 301. 

http://www.eip.com/assets/downloads/gordon-and-pascoe-advice-up-ca-34448129-1-.pdf
http://www.eip.com/assets/downloads/gordon-and-pascoe-advice-up-ca-34448129-1-.pdf
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(1). Necessary amendments to the European Regulations 

The regime for granting and recognizing unitary patents is contained in the EU 
Regulations Nos 1257/2012 and 1260/2102. Being European Law they will cease to 
apply to the UK upon the withdrawal. To further include the UK many authors 
emphasize that the effects of the Regulations could be extended with an international 
agreement between the EU and the UK.29 They see such an agreement authorized by 
Art 142 EPC.30 An example for such an extension of EU secondary law to third 
states is the Schengen border management regime.31 

(2). Necessary amendments to the UPC Agreement 

Although the UPC Agreement is an international treaty, Art 84 UPCA provides 
that only an EU MS may ratify the UPC Agreement.32 Provided that the UK will 
ratify the UPC Agreement before the withdrawal it was an EU-MS at the time of 
ratification.  

Based on Opinion 1/09 of the CJEU the Commission and the EU MS concluded 
that the UPC Agreement has to recognize the supremacy and autonomy of EU Law, 
especially Art 267 TFEU.33 The UPC is a common court of EU MS (Art 71 a ff. 

                                                           
29  Ohly/Streinz, Can the UK stay in the UPC system after Brexit? GRUR Int. 2017, 1, 10; Tilmann, The 

Future of the UPC after Brexit, GRUR 2016, 753. 
30  Article 142 EPC - Unitary patents 

(1)  Any group of Contracting States, which has provided by a special agreement that a European patent 
granted for those States has a unitary character throughout their territories, may provide that a 
European patent may only be granted jointly in respect of all those States. 

(2)  Where any group of Contracting States has availed itself of the authorization given in paragraph 1, 
the provisions of this Part shall apply. 

31  Jaeger, Reset and Go: The Unitary Patent System Post-Brexit, IIC 2017, 254, 270. 
32  Article 84 UPCA - Signature, ratification and accession 

(1)  This Agreement shall be open for signature by any Member State on 19 February 2013. 
(2)  This Agreement shall be subject to ratification in accordance with the respective constitutional 

requirements of the Member States. Instruments of ratification shall be deposited with the General 
Secretariat of the Council of the European Union (hereinafter referred to as "the depositary"). 

(3)  Each Member State having signed this Agreement shall notify the European Commission of its 
ratification of the Agreement at the time of the deposit of its ratification instrument pursuant to 
Article 18(3) of Regulation (EU) No 1257/2012. 

(4)  This Agreement shall be open to accession by any Member State. Instruments of accession shall be 
deposited with the depositary. 

33  Further interpretation of Opinion 1/09 CJEU: Gordon/Pascoe, Opinion for the UK IP Federation on the 
effect of Brexit on the UPR and the UPCA, 12.9.2016, Page 18 ff., http://www.eip.com/assets/ 
downloads/gordon-and-pascoe-advice-up-ca-34448129-1-.pdf; Ohly/Streinz, Can the UK stay in the 
UPC system after Brexit? GRUR Int. 2017, 1, 4 f. 
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Brussels Ia-Reg) and it would not lose that legal character, if a non-EU MS (UK) - 
having ratified the UPCA while being an EU MS - would continue to participate in 
the UPC Agreement after leaving the Union. In ratifying, the UK would have 
accepted Art 21 and 22 UPCA, referring to Art 267 TFEU. Although under Art 267 
TFEU only the courts of EU MS are permitted to refer questions pursuant to Art 
267 TFEU,34 the UK would nevertheless have to accept referrals by the UPC to the 
CJEU and would be bound by the CJEU’s preliminary rulings with regard to a 
referral of Union law questions.35  

As there is no real legal basis for the inclusion of now-EU MS in the UPC 
Agreement the Administrative Committee of the UPC should amend Art 84 UPCA 
in the form of a Protocol to the UPCA that a contracting member state of the UPCA 
will not lose its contractual position after leaving the EU.36 It can technically do so 
under Art 87 (2) UPCA which reads as follows: “The Administrative Committee may 
amend this Agreement to bring it into line with an international treaty relating to 
patents or Union law.” Also Art 149a (1) lit a EPC which forms the basis of the 
UPCA allows such amendments.37  

IV. Closing statement 

This brief summary presents only a simplified framework. In detail there are still a 
lot of open questions especially with regard to the court system and cross-border 
litigation to push the unitary patent over the finish line.38  

If the UPC litigation will be opened to the UK it might allow other non-EU MS 
to participate as well.39 Whether this is an improvement or a setback cannot be 

                                                           
34  Ohly/Streinz, Can the UK stay in the UPC system after Brexit? GRUR Int. 2017, 1, 6. 
35  Tilmann, The Future of the UPC after Brexit, GRUR 2016, 753, 754. 
36  Tilmann, The Future of the UPC after Brexit, GRUR 2016, 753, 754; ders., http://www.theunitarypatent. 

com/the-unitary-patent-regulation-and-upc-agreement-after-brexit.  
37  Article 149a EPC - Other agreements between the Contracting States 

(1)  Nothing in this Convention shall be construed as limiting the right of some or all of the Contracting 
States to conclude special agreements on any matters concerning European patent applications or 
European patents which under this Convention are subject to and governed by national law, such as, 
in particular 

(a)  an agreement establishing a European patent court common to the Contracting States party to it; 
(b) … 

38  Jaeger, Reset and Go: The Unitary Patent System Post-Brexit, IIC 2017, 254, 276 ff.  
39  Leistner/Simon, Auswirkungen des Brexit auf das europäische Patentsystem, GRUR-Int. 2017, 825, 833. 
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answered sufficiently at this point. In any case a UPC System “Post-Brexit” will have 
to move some big steps away from the initial concept.  

Right now the outcome of the negotiations is uncertain. My assumptions for the 
continuing participation of the UK in the System of existing and future European 
intellectual property rights might therefore be proved wrong. I sincerely hope that 
despite the withdrawal the UK and the EU will remain close partners especially in the 
field of intellectual property rights. 
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I. Introduction 

The English Controller of Customs in the 12 century, Geoffrey Chaucer, – 
coined the expression (and I paraphrase) “All roads lead to Rome”. If Rome is taken 
as the Treaty of Rome and its progeny, for the last 46 years in relation to the United 
Kingdom’s government’s commercial policy this has been a truism. For patent law in 
the United Kingdom one of the questions is; how far can it retreat back up the road 
from Rome before it risks breaching its inchoate obligations under the Unified Patent 
Court Agreement. In contemplating that question this paper looks at the institutional 
aspects of European patent law. It suggests that: 

1. Brexit may not necessarily be inconsistent with the United Kingdom 
remaining part of the Unitary Patent System and legitimately ratifying 
Unified Patent Court Agreement. Note: Patent law litigation is a matter 
devolved to Scotland and Northern Ireland but not to Wales. However, 
this presentation will use the expression UK generically. 

2. The UK government’s ‘red lines’, contained in the European Union 
(Withdrawal) Bill do not sit comfortably with the same government’s 
obligations once it ratifies the Unified Patent Court Agreement. 

II. Outline 

After touching on the respective negotiating positions of UK and EU on 
Intellectual Property law, this paper examines the current system of patent regulation 
in Europe and then the UK’s position on the proposed Unitary Patent Regime in 
relation to: 
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1. Continued membership of, and participation in procedures, under 
European Patent Organisation 

2. Retaining a right to participation in the substantive patent right under the 
Unitary Patent Regulation – once in force 

3. Becoming a participating contracting party to the Unified Patent Court 
litigation model and 

4. Continued eligibility to host one of the Unified Patent Court’s three 
central divisions of courts of first instance. The latter three aspects are 
inter-related and will be dealt with at times together here. 

The answers to these questions, as in many other areas of the future relationship 
between the European Union and United Kingdom turn on whether the outcome of 
the second stage of the negotiations results in a hard or soft Brexit or something of a 
middle ground. By a hard Brexit, using the nomenclature of the politicians, it is 
meant; no agreement between the parties other than that required by both parties 
being bound by World Trade Organisation Rules. 

At the time of writing it is not possible to predict which type of Brexit will 
eventuate. For, government policy remains undisclosed. However, it is clear the 
United Kingdom seeks a transition period of two years after the date of leaving. 
Currently that date stands as 23:00 GMT on 29th March 2019, which is two years 
after the filing of the UK’s notice under Article 50 TFEU.1 

The UK’s negotiating position on the nature, detail and scope of the application 
of EU law during the transition period is cloaked in the mystery. Justified as one of 
‘not revealing our hand’.2 

For its part, the European Council has made its negotiating position clear: viz for 
there to be an agreement on a transition period, the United Kingdom has to accept 
the application of all EU law as they currently stand and all EU laws passed during 
the transition period. In addition, it has to accept an unchanged jurisdictional 

                                                           
1  March 29 - At midnight in Brussels, 2300 GMT or 11 p.m. in London, Britain’s membership of the 

European Union will lapse, two years to the day after it formally filed notice to quit. 
2  http://www.bbc.co.uk/news/uk-politics-37799805. 
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territory and scope for the Court of Justice of the European Union in UK domestic 
law. At paragraph 3 and 43 the European Council notes (emphases added): 

3. As regards transition, the European Council notes the proposal put forward by the 
United Kingdom for a transition period of around two years, and agrees to negotiate a 
transition period covering the whole of the EU acquis, while the United Kingdom, as a 
third country, will no longer participate in or nominate or elect members of the EU 
institutions, nor participate in the decision-making of the Union bodies, offices and 
agencies. 

4. Such transitional arrangements, which will be part of the Withdrawal Agreement, must 
be in the interest of the Union, clearly defined and precisely limited in time. In order to 
ensure a level playing field based on the same rules applying throughout the Single 
Market, changes to the acquis adopted by EU institutions, bodies, offices and agencies 
will have to apply both in the United Kingdom and the EU. All existing Union 
regulatory, budgetary, supervisory, judiciary and enforcement 
instruments and structures will also apply, including the competence of the 
Court of Justice of the European Union. As the United Kingdom will continue to 
participate in the Customs Union and the Single Market (with all four freedoms) 
during the transition, it will have to continue to comply with EU trade policy, to apply 
EU customs tariff and collect EU customs duties, and to ensure all EU checks are 
being performed on the border vis-à-vis other third countries. 

Of course, whether a transition period eventuates depends on the United 
Kingdom agreeing to this position. Equally, the enacting domestic legislation to effect 
Brexit, European Union (Withdrawal) Bill, was laid before the Houses of Parliament 
before any indication of the UK’s wish for a transition period. Therefore amending 
clauses will be required for it to be relevant, workable and accommodating to the 
United Kingdom constitutional mechanism and procedures. Arguably, the UK 
government would also need affirmative consents of the devolved legislations in 
Scotland, Wales and Northern Ireland for such a transition period. However, any 
detailed amending provisions required are dependent on an unknown: What is the 

                                                           
3  Brussels, 15 December 2017 (OR. en) EUCO XT 20011/17. 
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nature and legal effect of the transition agreement to the application of EU law in the 
UK during that transition?  

The mechanism of a transition period throws up several different scenarios in 
relation to the likely post-Brexit architecture of patent litigation in the United 
Kingdom. What is clear is that it will not simply be something determined by 
domestic (national) UK legislation. Whether it will be derived only from bespoke UK 
domestic legislation or EU legislation4 itself depends on other events: notably, the 
date on which it is ratified by specific contracting parties to the Unified Patent Court 
Agreement5.  

III. Post-Brexit architecture of patent litigation in the United Kingdom  

Behind any analysis of the UK’s likely trajectory in the area of patent law is an 
overarching tension. On the one hand the UK wants not to be part of a European 
body of harmonised laws in relation to free movement and the associated jurisdiction 
of the CJEU, but on the other hand it wishes to retain all commercial benefits 
deriving from that. Colloquially, this may be termed having your cake and eating it. 
This tension is most evident in the United Kingdom’s stance on patent enforcement 
and litigation. 

The question not yet addressed is what be the result of striving to retain all 
commercial benefits? It is suggested that the United Kingdom tacitly acknowledges, 
through its stated keenness and readiness to engage in ratifying the UPCA, that the 
ultimate tribunal to answer that question remains the CJEU. 

The current position of patent litigation in UK  

Patents granted by the Intellectual Property Office (hereinafter the “Patent 
Office”) cover England, Wales, Scotland, Northern Ireland and the Isle of Man. 
Patent infringement is not a criminal offence. The patent owner or exclusive licensee 
may bring a civil action to the court of their choice (Sections 61(1), 66, 67 PA). The 
United Kingdom comprises three separate jurisdictions: 

                                                           
4  In particular the Patent Regulation 1257/2012  and Language Regulation 1260/201217. 
5  Unified Patent Court Agreement (16351/12), [2012] OJ C 175/1. 
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1) England and Wales – patent actions are brought before Patents Court, 
which is part of Chancery Division, or on transfer to Intellectual Property 
Enterprise Court.; 

2) Scotland - patent actions are brought before the Outer House of the 
Court of Session, with appeals being heard by the Inner House; and 

3) Northern Ireland - patent actions are brought before the Northern Ireland 
High Court, with appeals being heard by the Northern Ireland Court of 
Appeal. 

Proceedings may be stayed where there are parallel proceedings under the 
European Patent Office procedures. A decision on whether or not to stay national 
proceedings where EPO proceedings are underway is made on a case-by-case basis; 
the default option is to grant a stay, and it is for the party resisting to show why it 
should not be granted. A number of factors are considered, with the ultimate 
question being where the balance of justice lies. 

Enforcement of civil judgments is not automatic; the person awarded the 
judgment must apply to the court for the order to be enforced. 

The European Patent Convention 

Patent law within Europe is a patchwork comprising existing and newly created 
international law treaties which are not EU law: the substantive law on patentability is 
still the European Patent Convention (EPC) 1973 (as revised 2007), which 
established the European Patent Organisation. 

The European Patent Organisation was established under the EPC. The 
Convention established a uniform, supranational patent granting procedure. Article 1 
sets out its jurisdictional scope as non-EU. Of the 38 Contracting States not all are 
EU Member States. Those 38 contracting states comprise of all 28 Member States of 
EU plus all 4 EFTA states. The additional members are; Turkey, Albania, Former 
Yugoslav Republic of Macedonia, Serbia, Monaco and San Marino, none of whom 
have ties with the EU. 

Under the EPC, individuals or businesses seeking to protect their inventions 
across Europe have had the option of either making – under national law – separate 
applications to each national patent office for a national patent of that territory or 
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through the EPC process. The first is costly and cumbersome as it requires separate 
applications within each state. Conversely, the EPC process only involves making a 
single application to the Munich-based European Patent Office (EPO) for a 
European patent (EP). Once granted, this constitutes a ‘bundle’ of national patents, 
one for each EPC jurisdiction specified.6 However, this also has disadvantages as the 
enforcement procedure is costly because the EPO bundle of patents does not 
necessarily offer uniform protection in each state. Additionally, although the EP 
application process centres on a single application to the EPO, the present system for 
patent enforcement is not homogeneous across the EPC member states. 7 

This is exacerbated by the fact that infringement litigation concerning an EP takes 
place at the national level currently, rather than at a centralized European one. Post-
grant enforcement and litigation procedures and court structures differ widely across 
the 38 EPC contracting states. 

Nonetheless, the EPO does retain the ultimate say on validity via its post-grant 
opposition proceedings. This is not a process of litigation as such, but rather an 
administrative procedure whereby other parties, such as competitors, may challenge 
the validity of an EP. An initial EPO opposition decision can be appealed to the 
EPO Technical Board of Appeals.8 

This does not solve the problem of parallel proceedings, national litigation on the 
same issue may still go ahead, leaving open the possibility of conflicting rulings being 
issued at the national and EPO levels. The hope is that a Unified Patent court will lift 
much of patent litigation out of the national courts of Contracting Member States 
and that the unitary patent will obviate some of the duality involved in the EP. 

The inchoate Unified Patent court 

A future EU patent court system is based on the Agreement on a Unified Patent 
court, an intergovernmental treaty between EU Member States outside EU law.9  

                                                           
6  EPO, How to Get a European Patent: Guide for applicants, available at www.epo.org/applying/ 

european/Guide-for-applicants.html. 
7  Under Articles 2 and 64 of the EPC the rights conferred by the respective national ‘segments’ of a 

bundle EP, and the infringement and validity proceedings before the national courts, are governed by 
the law in the respective jurisdictions in which the patent has been validated. 

8  Article 99 EPC. 
9  Unified Patent Court Agreement, Recital, paras. 3, 4 and 14. 
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The unitary patent system is a third form of patent regime alongside the existing 
national and EPC patents. It is created by allowing the voluntary transformation of 
EPC patents into patents with unitary effect or uniform protection in the 
participating EU Member States. The unitary patent will make it possible to unitary 
effect a European patent through one request to the EPO. 

The unified patent builds on the European Patent Convention (EPC). Meaning 
that nothing changes in the pre-grant phase. The applicant applies for a European 
patent at the European Patent Office (EPO). The EPO handles the application in 
accordance with the EPC and, if all relevant criteria are met, eventually grants a 
European patent. 

However, in respect to the unified patent the major change will be that the UPC 
will have exclusive competence to hear (a) infringement actions, (b) actions for 
declarations of non-infringement, (c) actions for provisional and protective measures 
and injunctions, (d) revocation actions, (e) actions for damages or compensation 
derived from the provisional protection conferred by a published European patent 
application, (f) actions relating to rights based on prior use of an invention and (g) 
actions for compensation for licences of right. It will also deal with counterclaims for 
revocation and other defences (e.g. counterclaims relating to licences). Finally, it will 
hear actions (ex parte) against decisions which the EPO takes when carrying out tasks 
related to Unitary Patent protection. 

The central division’s seat in Paris will deal with cases relating to patents in 
Classification Sections B (performing operations; transporting), D (textiles; paper), E 
(fixed constructions), G (physics) and H (electricity). 

The section in London will deal with patents in Classification Sections A (human 
necessities) and C (chemistry, including pharmaceuticals), while the section in Munich 
will deal with patents in Classification Section F (mechanical engineering). 

The UPC may revoke a European patent or a Unitary Patent, either in full or in 
part, only on the grounds listed in Articles 138(1) and 139(2) EPC. If the grounds for 
revocation affect the patent only in part, the patent will be limited by a corresponding 
amendment of the claims and revoked in part. Decisions will have retroactive effect. 
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The unitary patent protection is, however, not autonomous, but based on the 
Member States’ national laws10 and the EPC.11 It is found in Regulation 1257/2012. 
The Regulation has the effect of giving non-EU instruments the status of EU 
legislation. This quality as ‘empty shell legislation’ or ‘outsourced legal integration’ 
was also one submission of Spain12 in Spain and Italy’s unsuccessful legal challenge 
of the EU regulation 1257/2012 in the CJEU.13 It is the polygon nature of this the 
unified patent system which may provide a basis for it surviving Brexit and any 
challenges to the UK’s continued participation.    

IV. The UK’s continued membership of, and participation in 
procedures, under European Patent Organisation 

There seems to be little reason for UK membership of EPO ending. For, as 
already noted, the EPO is not an EU institution.  

Given the scope of its contracting states, The EPO constitutes a separate, non-
EU path for patent integration. Remaining a member does not cross any of the UK 
government’s red lines.  

It follows that Brexit will have few consequences on UK’s membership of the 
European Patent Organisation and as a contracting state to the Convention. The 
EPO will continue to grant patents for the UK. There will be no changes on the 
effect in the UK of patents granted by the EPO. This means that UK businesses will 
be able to continue to apply to the EPO for patent protection.  

Whilst under the Convention the procedure for granting patents was unified, the 
patents rights remained national rights. They thus had to be litigated nationally, both 
as regards their infringement as well as their invalidation. This means patent disputes 
on enforcement and infringement are litigated nationally. Therefore, outside the 

                                                           
10  Regulation 1257/2012, Arts. 5 (3) and 7 (1): unitary patent and nature of patent protection granted are 

defined by national law. 
11  K. Kaesling, ‘The European Patent with Unitary Effect – a Unitary Patent Protection for a Unitary 

Market?’, (2013) 2(1) UCL Journal of Law and Jurisprudence, 87–11, at 92, 110. 
12  para 54 in Spain v European Parliament (C-146/13), Spain v Council of the European Union (C-

147/13). 
13  Spain v European Parliament (C-146/13), Spain v Council of the European Union (C-147/13). See E. 

Pistoia, ‘Outsourcing EU Law while Differentiating European Integration – the Unitary Patent’s Identity 
in the Two “Spanish Rulings” of 5 May 2015’, (2016), 41(5) European Law Review, 711–26, at 713, 716–
18. 
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unitary patent system, patent litigation stemming from patent breaches continues to 
take place on a national basis, with potential divergent rulings on validity and 
infringement between the national courts of contracting states. Germany will remain 
the main current venue for European patent litigation, as it is seen as speedy and 
fairly cost-efficient. 

For its part, it is suggested that the UK will retain niche jurisdiction for complex 
pharma/life sciences cases. The UK’s hold over this is seen as a ‘thorough but costly’ 
jurisdiction. Applications for European patents could continue with the UK as one of 
the designated states of protection. Upon grant, those patents would, as now, 
become genuine UK patents for all of their post-grant aspects (infringement, 
invalidity, property aspects and any litigation relating to these would be before the 
national courts). 

However, a problem will arise in respect to enforcement of UK patent litigation 
post Brexit. This is because judgments of UK courts might not have the benefit the 
Brussels I Regulation on cross-border jurisdiction, recognition and enforcement of 
judgments in civil and commercial matters. Cross-border infringements of patents 
involving the UK could thus no longer be joined before one competent court 
(outside the UK or within the UK, including infringements in other states). Likewise, 
UK infringement or invalidity judgments would no longer be enforceable outside of 
the UK. In short the UK would be forced to draw up a follow-up regime to the 
Brussels I Regulation to upkeep its current patent enforcement regime for cross-
border infringements. An option here would be its accession to the Lugano 
Convention. 

V. Post-Brexit could the UK participate in the substantive unitary 
patent under the Unitary Patent Regulation? 

The unitary patent in its current rendition arose out of Council Decision 
2011/167/EU of 10 March 2011 which authorised enhanced cooperation in the area 
of the creation of unitary patent protection.14 The implementing legislative acts were 
the Unitary Patent Regulation 1257/201215 laying down the substantive patent right, 

                                                           
14  Council Decision 2011/167/EU [2011] OJ L 76/53. 
15  [2012] OJ L 361/1. 
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Language Regulation 1260/20121716 laying down the disputed language regime for 
translations and, finally, an international agreement on the creation of the Unified 
Patent Court Agreement (UPCA).  

The EU law for the unitary patent is found in Regulations No 1257/2012 and No 
1260/2012 of the Council and Parliament Regulations.17 Entry into force of these 
Regulations hinges upon the ratification of the UPC Agreement. Only once the UPC 
Agreement is ratified by Germany, the UK and France plus ten other contracting 
states may that Agreement, and with it the two Regulations, enter into force along 
with the establishment of the UPC. Currently, from among the twenty-five 
signatories, 10 + 1 (France) of required 10 + 3 (France, Germany, UK) ratifications 
have been deposited.18 

The preamble to these Regulations state, in summary, that the Regulations tie the 
unity patent into the Convention on the Grant of European Patents and proclaims 
the unitary effect such patents as special agreements within Article 142 of that 
Convention. It refers to the unitary patent as a ‘European patent with unitary effect’. 

By clause 2 of the preamble extra-EU territorial scope of the unitary patent is 
given legal basis. In summary, it states that pursuant to the first paragraph of Article 
118 of the TFEU, measures to be taken in the context of the establishment and 
functioning of the internal market include:  

• the creation of uniform patent protection throughout the Union,  
• the establishment of centralised Union-wide authorisation,  
• coordination and supervision arrangements and 'Participating Member State' 

means a Member State which participates in enhanced cooperation in the 
area of the creation of unitary patent protection.19 

Currently, all EU Member States except Croatia and Spain are participating in this 
enhanced co-operation. 

                                                           
16  2012] OJ L 361/89. 
17  Regulations No 1257/2012 and No 1260/2012. 
18  http://www.consilium.europa.eu/en/documents-publications/treaties-agreements/agreement/?id=201 

3001. 
19  Decision 2011/167/EU, or by virtue of a decision adopted in accordance with the second or third 

subparagraph of Article 331(1) of the TFEU (enhanced co-operation process). 
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The Regulations provide little in the way of detailed patent rules. Not even the 
minima for determination of the types of rights are spelt out, such as the 
requirements of protection, definitions of the scope of protection or property rules. 
Instead it relies on third law sources to determine the procedure and conditions for 
grant of the patent. These follow (and are directly based on) the EPC, i.e. 
international law.  

By contrast, paragraphs 24 and 25 of the Preamble of the Regulation 1257/2012 
note that determining the scope of protection is in the hands of the Unified Patent 
Court established under the UPC Agreement, i.e. an act of international law 
translated into the national laws of the Member States. Any property aspects of the 
patent (e.g. transfer, mortgaging and use as security etc.) reside in the laws of the 
various Member States laws where the patent applicant was domiciled at the time of 
the application or (subsidiarily) German law. 

This package integrates the unitary patent into the European Patent Convention 
system, insofar as the European Patent Office is responsible for granting and 
administrating patents. The unitary patent is granted on the basis of both EU law 
Regulation 1257/2012) and the EPC (all patentability and procedural questions). Yet 
there are no direct procedural links between EPO and the CJEU. However, there are 
indirect links via a limited review of those acts by the UPC under CJEU (preliminary 
reference) control. 

As regards the national law side, purely national patents remain in place and 
outside of the system. The links to the EPC (and therefore: the unitary patent) 
remain as they are, i.e. obtaining a national patent via the EPO is possible for multi-
jurisdiction applications. For such (unitary or EPC-national) patents, the UPC 
replaces national courts. This applies also vis-à-vis their relationship with the CJEU. 

The Unitary Patent System is expected to start, along with the establishment of 
the Unified Patent Court in 2018, pending UK and German ratification. The latter is 
on hold awaiting the outcome of litigation in the German Federal Constitutional 
Court20 challenging the vires of the Unified Patent Court. Note that litigation on vires 

                                                           
20  German Case [Case No. 2 BVR 739/178]. 
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is also pending in Hungary21 and that there is doubt when a necessary Irish 
referendum on ratification will take place.22 

Issues over the extent of the UK’s participation in the UPS after Brexit turn on 
the interpretation of Regulation 1257/2012. In particular, whether the unitary patent 
established under the Regulation is available only to EU member states or whether it 
has a wider pool of participants. This question arises because of the definitions found 
in the preamble of the Regulation, which distinguish two types of patent: 

1. A ‘European patent’ meaning a patent granted by the European Patent 
Office (hereinafter ‘EPO’) under the rules and procedures laid down in 
the EPC23 

2. A European patent with ‘unitary effect’ meaning a European patent which 
benefits from unitary effect in the participating Member States by virtue of 
this Regulation.24 

Unified Patent Court 

The two Regulations lay down the substantive procedural and translation aspects 
of the unitary patent. Meanwhile a flanking international law-based agreement, the 
Unified Patent Court Agreement, forms the legal basis for the establishment of a 
Unified Patent Court (UPC). Thus, the Regulations envisage that breaches of rights 
conferred on a proprietor of a European patent with unitary effect be litigated before 
the UPC.25 The UPC has jurisdiction over both EPC and EU patents. Like that 
Court, the UPC is a two-instance international law-based, decentralized court. And it 
includes the same possibility (optional for first instance decentralized chambers) of 
splitting infringement and invalidity procedures (so-called bifurcation compromise). 
Although by no means does it result in a unitary system.    

Initial assumptions were that the UK would be disqualified and down-sized post-
Brexit and only participate in the European Patent System. That assumption was 

                                                           
21  Hungarian [Case No. x/01514/2017]. 
22  Kluwer Patent Blog October 12, 2017, http://patentblog.kluweriplaw.com/2017/10/12/uncertainty-

irish-referendum-unified-patent-court/. 
23  Preamble 25 (b). 
24  Preamble 25 (c). 
25  Regulation No 1257/2012 Preamble 9.  
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based on the belief that the Regulation only confer rights and obligations to Members 
States as defined. This coupled with the expectation that the UK becomes a 3rd 
country after Brexit and, therefore, not able to benefit from those rights and 
obligations as defined. 

But does that stand scrutiny? Certainly, the Unitary Patent is EU sui generis for the 
internal market designed to be a uniform, singular right throughout, conferring rights 
and obligations on the participating EU member states only. 

• It is an instrument of EU law. EU law only applies to EU Member States. 
• However, there is significance in the preamble already covered – it alludes 

to it being a special agreement under Art. 142 of European Patent 
Convention 1972, which according to the CJEU provides scope for extra-
territorial enhanced co-operation.26 

Legal commentary is divided. Gordon/Pascoe27 opine that the UK may ….only 
continue to participate in the unitary patent regime by entering into an international agreement with 
the EU and Member States.28 This was criticised by Dr. Ingve Björn Stjerna,29 but 
relying almost exclusively, on the CJEU’s Opinion 1/09 European and Community Patents 
Court (2009).30 

Some practitioners note a shift in opinion to one that UK can participate even 
after it has left EU. They point to the UK needing a mechanism to allow a reference 
to CJEU and suggest a hybrid option of the UK remaining part of UPC but leaving 
the unitary patent system. In other words, split the substantive parts of the package 
from the belonging to the UPC.31 

The possibility of a legal base for effects of the Unitary Patent Regulation 
extending to include the UK, as a 3rd country, via an international agreement between 
EU and UK could be reside in judgments of the CJEU, such as Spain and Italy v 

                                                           
26  Joined Cases C-274/11 and C-295/11, Spain and Italy v Council, ECLI: EU: C: 2013:240; (fn. 21) paras. 20 

et set. 
27  Gordon/Pascoe Opinion “Re the Effect Of ‘Brexit’ on the Unitary Patent Regulation and the Unified 

Patent Court Agreement” 16 September 2016 -, accessible at www.eip.com/ as-sets/downloads/gordon-
and-pascoe-advice-upca-34448129-1-.pdf. 

28  Gordon/Pascoe Opinion, paras. 134 (a to e). 
29  12 January 2017 www.stjerna.de ““Unitary patent” and court system – The Gordon/Pascoe Opinion 

and the UPCA’s incompatibility with Union law”. 
30  Opinion 1/09, European and Community Patents Court, ECLI:EU:C:2011:123. 
31  Alan Johnson - Bristow’s- AIPPI London Seminar 2017. 
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Council32. Also it would not be unique. For example, the Schengen Agreement covers 
participating 3rd country states, such as Norway, Switzerland and Iceland. 

In Spain and Italy v Council, the possibility was envisaged by the CJEU. At para 28 
the judgment states 

…. it is common ground that, according to article 1 [of the Unitary Patent Regulation] 
………………. constitutes a special agreement within the meaning of article 142 (headed 
‘unitary patent’s’) of the European Patent Convention….  any groups of 
Contracting States ……… which are party such an agreement may 
agree that a European patent granted for those states has a unitary 
character throughout their territories. 33 

At para 29 the Court states  

To that end To that end, the contested regulation creates the legal conditions enabling that 
unitary character to be conferred on European patents previously granted by the EPO on the 
basis of the EPC in the territory of the participating Member States. Recital 7 of the 
contested regulation specifies in that regard that unitary protection, which has a strictly 
accessory nature, should be achieved 'by attributing unitary effect to European patents in the 
post-grant phase by virtue of [that regulation] and in respect of all the participating Member 
States'. As is expressly indicated by the definitions provided in Article 2(b) and (c) of that 
regulation, an EPUE is a European patent - that is to say, a patent granted by the EPO 
under the rules and procedures laid down in the EPC - which benefits from unitary effect in 
the participating Member States. 

In other words the CJEU has nuanced its ruling in Opinion 1/09 to allow non-EU 
states to draw on and apply the Regulations as part of enhanced co-operation, 
provided that the relying state is also a contracting party to the Unified Patent Court 
Agreement and EPC. 

The author would caution the CJEU’s endorsement, of the Art. 142-fiction. It is 
legally all but convincing: In the author’s opinion it confuses the EU legislator, the 
Council, with its member states’ representatives. Since the EU is not a party to the 
UPC, the Council cannot conclude a regional agreement within the sense of Art. 142 

                                                           
32  Joined Cases C-274/11 and C-295/11, Spain and Italy v Council, ECLI:EU:C:2013:240. 
33  Author’s emphasis added. 
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EPC. It does not have the competence to do so because competence resides 
exclusively in each Member States. 

Needless to say, the question is how far can the Court’s finding be stretched? 
Does it allow a side-deal with the UK for direct application of the Unitary Patent 
Regulatory regime?   

One approach is to suggest that, since the Unitary Patent Regulation is based on 
the Patent Convention and not just EU law, it can be extended to include the UK 
and a hybrid option is not needed. This would also be attractive to other 3rd 
countries, such as Switzerland. If in reality the Unitary Patent Regulation was an Art. 
142-agreement, and therefore could derive its legitimacy (and substantive 
determination) from the EPC, the suggestion that an agreement between the EU and 
the UK to keep the UK on-board the Unitary patent is stringent. 

That approach might then be a workable way out of the Brexit dilemma. Because 
as the EU, which is not an EPC party, has passed legislation to implement the EPC, 
it might also choose to amend that legislation to bring on board other EPC non-EU 
parties. An agreement between the EU and the UK regarding the extension of the 
Unitary Patent Regulation to the UK would just be another Art. 142-agreement. 

It needs to be borne in mind that Opinion 1/09 was not an opinion on the 
current UPCA but on its predecessor and the deficiencies raised by the CJEU have 
been largely rectified. 

VI. Post-Brexit UK participation in the Unified Patent Court litigation 
model 

It is clear the UK, and significant other parties, want the UK to continue to 
belong to the club and continue to make every effort to bring that about. There is 
political will on the part of the key players in the Brexit negotiation for UK to remain 
on board: 

The UK White Paper Jan 201734 on Brexit states as one of its goals  

(The) maintaining (of) a positive environment for business, investors and consumers. For 
example EU-wide systems facilitate the protection of intellectual property35. 

                                                           
34  Cm9417 - The United Kingdom’s exit from and new partnership with the European Union; 02/02/ 

2017. 
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As we leave the EU, the …. Government is committed to making the UK the best place in 
the world to do business. This will mean focussing on a stable and predictable regulatory 
environment. 

For the EU its Position Paper Sep 201736 states  

The Withdrawal Agreement should ensure that …. Protection …. Of intellectual 
property rights having a unitary character …. Is not undermined.37 

Subsequent to the Brexit Referendum the position of many practitioners in UK 
has been the same.38 Even the German Bar Association has opined UK ratification 
permissible and that membership of the UPC can continue post-Brexit.39 

In relation to patent law and litigation the question is how to reconcile these 
positions? A sectorial or tailor-made approach is one possibility. The only model 
allowing a sectorial approach is the Swiss Model. 

VII. In the UK the momentum towards joining the UPC has been 
maintained post Article 50 TFEU notification. 

On 28 November 2016, in a press statement titled “UK signals green light to 
Unified Patent Court Agreement,”40 The UK government confirmed it was 
proceeding with preparations to ratify the Unified Patent Court Agreement. 

Whilst at the same time it was cautious to note that the decision to proceed with 
ratification should not be seen as pre-empting the U.K.’s objectives or positions in 
the forthcoming negotiations with the EU. It stressed that the UPC itself would not 
be an institution, but rather an international patent court. The judges for which 
would be appointed to a panel, including UK judges. 

No doubt these qualifications arose to deflect charges that it was crossing one of 
the red lines of the UK Government; to ‘take back controls of its own laws’ and to 

                                                                                                                                     
35  Authors emphasis. 
36  6 September 2017 TF50 (2017) 11 – Commission to EU 27. 
37  Authors emphasis. 
38  Gordon/Pascoe Opinion, accessible at e. g. www.eip.com/ as-sets/downloads/gordon-and-pascoe-

advice-upca-34448129-1-.pdf. 
39  https://www.lexology.com/library/detail.aspx?g=accca083-5f09-4cbe-aed3-403c1dea8efc. 
40  Intellectual Property Office: web traffic https://www.gov.uk/performance/site-activity-intellectual-

property-office?sortby=visitBounceRate:mean&sortorder=ascending. 
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ensure that the UK and its various courts structures are no longer subject to the 
jurisdiction of the CJEU.  

On 7 July 2017, the UK deposited the required document to apply the protocol 
to the agreement of the UPC court on provisional application with the depository for 
the UPC agreement.41 This protocol allows some parts of the UPC agreement to be 
applied provisionally. 

Secondary legislation in the form of an Order on Privileges and Immunities for 
the Unified Patent Court was laid before Westminster in June 2017 and before 
Holyrood (Scottish Parliament) in August 2017. 

The timetable for the equivalent English Order which was laid before the 
Westminster Parliament on 26 June 2017. On the 4 December 2017 and the 12 
December 2017, respectively the House of Commons and the House of Lords have 
approved the Unified Patent Court (Immunities and Privileges) Order 2017. To 
become law, the Order will have to be approved by the Privy Council. By convention 
such approved is certain. Following that approval there is no domestic constitutional 
impediment to the UK ratifying. 

On 24 October 2017 Holyrood (the Scottish Parliament) passed the International 
Organisations (Immunities and Privileges) (Scotland) Amendment (No. 2) Order 
2017 leaving the way open to ratify. Such a step was necessary because of the 
independent jurisdiction of the Scottish Court in patent litigation. 

Ratification by the UK will not immediately end the jurisdiction of the UK courts 
on patent matters. For a limited period of time there will be opportunities for forum 
shopping. The UPC Agreement provides for a seven-year transitional period42 during 
which litigants will be able to choose between the UPC and the existing national 
courts. After that transitional period the competence of the UPC is laid down in 
Article 32 UPCA.43 Its effect is that all patent litigation involving participating 

                                                           
41  https://www.unified-patent-court.org/news/update-provisional-application-phase. 
42  Art. 83 UPCA. 
43  Article 32 Competence of the Court 

(1) The Court shall have exclusive competence in respect of: 
(a)  actions for actual or threatened infringements of patents and supplementary protection certificates 

and related defences, including counterclaims concerning licences; 
(b) actions for declarations of non-infringement of patents and supplementary protection certificates; 
(c) actions for provisional and protective measures and injunctions; 
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countries will be in the UPC. Thus, supplanting the jurisdiction of the UK national 
courts in a large swath of patent litigation.  

In the last months the UPC Preparatory committee has made regular positive 
progress statements regarding the impending ratification of other contracting states – 
see its Sept news release.44 

What will be the result of the UK ratifying in terms of the UK Governments red 
lines?  

The UPC will have its own jurisdiction to issue rulings on substantive patent 
matters in relation to the contracting member states: e.g. validity and infringement 
which will supplant the national courts in Scotland, Northern Ireland and England & 
Wales in these areas patent law. In terms of UK red lines this will be a Rubicon. It 
will result in the surrendering (taking away) of the jurisdiction of UK courts to hear 
patent proceedings and conferring that power on the UPC. Thus, leaving the UK 
courts with a residuary role of enforcing its rulings. However, the UK national court 
will retain jurisdiction over patent litigation involving non-contracting states. Notably, 
in Europe, Spain. Moreover, through the back door, CJEU decisions (in patent law) 
may remain binding on UK courts.  

This large proposition is based on the fact that the European patent court system 
comprises a Court of First Instance and a Court of Appeal,45 but not the CJEU as a 
final appeal court in patent matters. This was also a reason why the Regulation 

                                                                                                                                     
(d) actions for revocation of patents and for declaration of invalidity of supplementary protection 

certificates; 
(e)  counterclaims for revocation of patents and for declaration of invalidity of supplementary protection 

certificates; 
(f)  actions for damages or compensation derived from the provisional protection conferred by a 

published European patent application; 
(g)  actions relating to the use of the invention prior to the granting of the patent or to the right based on 

prior use of the invention; 
(h) actions for compensation for licences on the basis of Article 8 of Regulation (EU) No 1257/2012; 

and 
(i)  actions concerning decisions of the European Patent Office in carrying out the tasks referred to in 

Article 9 of Regulation (EU) No 1257/2012. 
(2)  The national courts of the Contracting Member States shall remain competent for actions relating to 

patents and supplementary protection certificates which do not come within the exclusive 
competence of the Court. 

44  https://www.unified-patent-court.org/news. 
45  UPC Agreement, Art. 6. 
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1257/2012 avoided substantive law provisions as EU patent law which would have 
attracted CJEU jurisdiction.46 The CJEU is only included through the preliminary 
referral mechanism.47 Whether and to what extent the CJEU will accept being 
confined to this role only in patent matters remains to be seen, given that the basis of 
the unitary patent is an EU regulation.48 

Will that be legal in light of the CJEU’s ruling in Opinion 1/09? 

The Unified Patent Court (UPC), when established, will serve as a new judicial 
enforcement framework to underpin a new unitary patent system. Businesses will be 
able to apply to the European Patent Office (EPO) for unitary patents which, if 
granted, would automatically confer on them patent protection for their inventions 
applicable across every country that gives recognition to the unitary patent regime. At 
the moment this looks set to be 25 of the 28 existing EU countries.  

In order for the new UPC system to take effect when, at least 13 EU countries 
(including the three with the most European patents in effect in 2012) must pass 
national legislation to ratify the UPC. In 2012 those 3 countries were Germany (by 
far the largest), France and UK. Two states are close to ratifying; Romania and 
Greece. The Provisional Protocol Agreement Committee has found no further 
compliance measures need to be taken, other than ratification by the states who have 
signed but not yet ratified 49 

In June 2017 the UPC Preparatory Committee confirmed its target to become 
operational of December 2017 would not be met due to ratification delays by some 
states. 

The UK signed the ‘Protocol on Privileges and Immunities of the Unified Patent 
Court’ (December 2016). This protocol is necessary for legitimising the legal base of 
the Unified Patent Court vis-à-vis national jurisdictions and for judges to carry out 
their activities. 

                                                           
46  Kaesling, ‘The European Patent’, 98. 
47  UPC Agreement, Art. 21. 
48  The Unitary EU Patent System (London: Hart Publishing, 2014), 9–31, at 30–1. 
49  https://www.unified-patent-court.org/news/summing-and-looking-forward-2018. 
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It is suggested there is a raft of commentary that asserts that the UK could not 
participate in the UPC post Brexit. The basis for that view seems to stem from 
conflating the EU Patent Regulations and the Opinion 1/09 of CJEU.50 

In Opinion 1/09 the CJEU found the draft agreement on the creation of, what was 
then on the books, a unified patent litigation system under a European and 
Community Patents Court (a mix of EU Member and non-Member States) was 
contrary to EU law. 

Consequently the envisaged agreement, by conferring on an international court 
which is outside the institutional and judicial framework of the 
European Union an exclusive jurisdiction to hear a significant number 
of actions brought by individuals in the field of the Community patent 
and to interpret and apply European Union law in that field, would 
deprive courts of Member States of their powers in relation to the 
interpretation and application of European Union law and the Court of 
its powers to reply, by preliminary ruling 51, to questions referred by those courts 
and, consequently, would alter the essential character of the powers which the Treaties confer 
on the institutions of the European Union and on the Member States and which are 
indispensable to the preservation of the very nature of European Union law.52 

In coming to this position the CJEU opined that the agreement was mainly 
flawed because three EU constitutional requirements were not met. The Court stated 
that in order to be compliant with EU law any Agreement needed to have: 

(i) respect for the supremacy of EU law; 

(ii) the possibility of claiming damages and/or instituting infringement 
proceedings for breach of EU law; and 

(iii) uniformity through the making of preliminary references. 

However, since that judgment the UPCA has been remodelled. The current 
rendition of the UPCA is designed in order to overcome deficiencies highlighted by 

                                                           
50  Opinion 1/09 Of the Court (Full Court), 8 March 2011. 
51  Emphasis author’s own. 
52  Opinion 1/09 at [89]. 
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CJEU Opinion 1/09, plus some extra political compromise. The result now is that the 
UPC has jurisdiction over both EPC and EU patents. 

Under the remodelled agreement the safeguards sought by the CJEU are largely 
met. As the UPC will: 

• Be a "court common to all the Contracting Member States" and "thus 
subject to the same obligations under Union law as any national court of the 
Contracting Member States" (Art. 1(2) UPCA). 

• Bound to apply EU law in its entirety and to accept its primacy (Art. 20 
UPCA). 

• Have the same powers and duties as national courts including the power to 
obtain preliminary references from the CJEU under Art. 267 TFEU (Art. 21 
UPCA). 

• In its actions be directly attributable to the Contracting Member States 
individually, which are hence responsible for infringements of EU law by 
the UPC according to Arts. 258-260 TFEU (Art. 23 UPCA). Thus opening 
up an avenue for a Francovich type claim for state liability.  

• As a court common to the Contracting Member States and as part of their 
judicial system, the Court shall cooperate with the Court of Justice of the 
European Union to ensure the correct application and uniform 
interpretation of Union law, as any national court, in accordance with 
Article 267 TFEU in particular, Decisions of the Court of Justice of the 
European Union shall be binding on the Court [meaning the UPC]. 

What this means in terms of red lines is that by ratifying the UPCA, the UK 
would be re-acknowledging the binding jurisdiction of the CJEU, albeit limited to 
patent matters. 

VIII. What then needs to be done to ease the way for UK’s participation? 

The UK could ratify UPCA while still a member of the EU and do nothing else. 
Ratification now seems to be a given. The issues is whether Germany will have 
ratified by that date. In that situation when the UK exits the EU, with no special 
agreement in place, the position would be governed by international law. Under the 
terms of the Vienna Convention on the Law of Treaties (‘VCLT’), leaving the EU is 
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unlikely to be a breach of the UPCA, because leaving would not to defeat the object 
or purpose of the treaty or be an unforeseen fundamental change in circumstance.53 
It might mean UK ratification of the UPCA is an obligation. 

IX. Other possibilities 

The UK could ratify while still a member state of EU and amend the wording of 
the UPCA. By virtue of Art 87 (2) UPCA these amendments could be made by its 
Administrative Committee. To strengthen this legal base, the UK could enter into an 
international agreement with the EU and sign up to all the provisions of the UPCA 
which protect EU constitutional principles. Winfried Tilmann suggests an extension 
via an Art. 142 EPC type agreement which takes the form of Protocol adopted by the 
UPC’s Admin & Select Committees (under Art. 145 EPC & Art. 82 (2) UPCA.54 
That would be an extension of the effect of EPS which is not part of EU law. 

X. What would be the position if the UK does not ratify before exiting 
EU? 

In the Spanish and Italy v Council55case the Court made it clear that where those 
conditions are met that an international agreement providing for the creation of a 
court responsible for the interpretation of its provisions is not, in principle, 
incompatible with European Union law.56  

And further that an international agreement concluded with third countries may 
confer new judicial powers on the Court provided that in so doing it does not change 
the essential character of the function of the Court as conceived in the EU and FEU 
Treaties.57 The Court has also declared that an international agreement may affect its 
own powers, provided that the indispensable conditions for safeguarding the essential 

                                                           
53  Art. 18 VCLT: obligation not to defeat the object or purpose of the treaty prior to its entry into force - 

so arguably UK ratification is an obligation. 
Art. 62 VCLT: a fundamental change of circumstances which was not foreseen by the parties can (in 
specified circumstances) be invoked as a ground for terminating or withdrawing from a treaty. 
Arts. 2(c), 22, 84 UPC Agreement: all contracting parties are EU Member States. Hence a UK exit from 
the EU would not constitute a fundamental change of circumstances unforeseen by the parties. 

54  Tilmann, The Future of the UPC after Brexit, GRUR 2016, 753. 
55  Spain and Italy v Council, Cases [2013] C-274/11 and C-295/11. 
56  ibid para 90. 
57  ibid paras 29 & 41. 
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character of those powers are satisfied and, consequently, there is no adverse effect 
on the autonomy of the European Union legal order.58 

Angar Ohly and Rudolf Steinz suggest that Opinion 1/09 can be interpreted to 
mean that a patent court can be created by international agreement, even if it neither 
corresponds to the model of the Benelux court, nor only has power to interpret its 
own agreement.59 If this is the case, then the UPCA is also a sufficient basis for 
conferring jurisdiction on the CJEU to accept preliminary references from the UPC. 
It follows that once the UK is ratified the UPCA, there is no need for additional 
treaty in which the UK would have to accept the supremacy of EU law for the 
purposes of the UPCA, because the UK would already do so by ratifying the UPCA. 
Again, it should be remembered that the supremacy of EU law with respect to the 
UPC and the co-operation between the UPC and the CJ EU arise from the UPCA as 
international treaty obligations, not from EU law. 

The result would be that UPC replaces the jurisdiction of UK courts on patent 
challenges [not IP in general) and, through the UPC pathway, a CJEU preliminary 
ruling will bind not only the referring UPC, but also a UK national court enforcing a 
unitary patent remedy. 

XI. But is modifying UPCA to accommodate UK ratification and 
Opinion 1/09 even necessary? 

In addition to responding to the immediate points of criticism under Opinion 1/09 
(such as responsibility for damages and infringements), Modifications could take the 
form of a water-tight revision of the preliminary reference procedure. Alternatively, 
the preliminary reference procedure could be replaced with direct appeals to the 
General Court or to the CJEU from the UPC for unitary patents only: this would be 
allowed under the umbrella of Art. 262 TFEU. But either one would require 
Contracting States to UPCA to accept the sovereignty of CJEU. 

                                                           
58  ibid paras 94 & 95. 
59  Ohly, Kluwer Patent Blog, UK will not have to accept the supremacy of EU law by separate agreement 

if it ratifies the Unified Patent Court Agreement, on 29 November 2016 available at http:// 
kluwerpatentblog.com/2016/11/26/ukwill-. 
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A further alternative, would be joint court of appeals from both the national 
courts and UPC. This seems feasible. At least it is from an EU law point of view 
(however, national constitutional laws might have to be screened to see if they allow 
such a model). That latter model of an appeals court in particular might, in addition 
and unlike the current UPC, boast sufficient links with the national judiciary to 
render it a Member State court. 

XII. UK’s continued eligibility to host one of the UPC’s three central 
divisions of first instance courts. 

The UPCA, envisages first instance divisions in Germany, Italy, UK and Baltic 
States with right of appeal in Luxembourg at the EFTA Court building. It foresees a 
life sciences and chemistry section of the UPC’s central division to be located in 
London. 

For that to eventuate is intrinsically linked to the UK’s continued participation in 
the UPC Agreement post-Brexit. However, the UK’s departure from the UPCA 
would not necessarily be fatal. Partition of the UPC’s central division into three was 
the result of a political compromise, aiming at satisfying the power and economic 
interests of the three biggest patent jurisdictions in Europe (Germany, UK and 
France). Quaere: is it functionally warranted or even counter-intuitive in terms of the 
efficiency and quality of jurisprudence? Might it be better reducing the number of 
first instance divisions? 

XIII. What if UK does not ratify? 

The question is: would this constitution a fundamental change of circumstance 
under Art. 62 Vienna Convention of the Law of Treaties (VCLT), allowing other 
parties to cancel UK’s adherence to the UPS? This is politically unlikely. But 
Ubertazzi suggests that the UK could be suspended from remaining a party to the 
UPCA on Brexit under the ‘inability to perform’ principle in Art. 57 VCLT and Art. 
38 ICJ Statute.60 
  

                                                           
60  Luigi Carlo Ubertazzi: Journal of Intellectual Property Law & Practice, Volume 12, Issue 6, 1 June 2017, Pages 

516–525, https://doi.org/10.1093/jiplp/jpx079. 
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XIV. Other challenges 

Republic of Ireland referendum on UPC pending 
Constitutional challenges in Hungarian [Case No. x/01514/2017] and German 

court [Case No. 2 BVR 739/178]. 

• Dr Ingve Stjerna’s claim causing a halt to German ratification. 
• On 23 October 2017 the  Bundesverfassungsgericht (BVerfG) said it will 

accept submission until 31st December 2017 on assertions that the: 
• Constitutionality of the German legislation enabling ratification 
• Democratic and rule of law deficits in relation to the legislative powers of 

the UPC; 
• Lack of independence and democratic legitimacy of UPC judges; 
• Allegations that the UPC agreement is incompatible with European Union 

law. 

It is very likely that one of these courts will seek a preliminary ruling from CJEU 
on the UPC’s compatibility with EU law – so they may come to determine the issues 
in any event. 

XV. The sustainability of the UK’s ‘red lines’ in relation to membership 
of the UPCA 

The UK governments red lines have been set out in various speeches and White 
Papers, some of which are inconsistent with the UK’s obligations if it formally ratifies 
the UPCA. The red lines inconsistent with the UK’s participation in the UPCA are; 
ending the supremacy of EU law; ending the jurisdiction of the CJEU; ending the 
application of the Charter of Fundamental Rights and exclusion of any Francovich 
damages. These ‘red lines’ are given legislative intent in various clauses of the 
European Union (Withdrawal) Bill.  

The European Union (Withdrawal) Bill  

The European Union (Withdrawal) Bill was laid before the House of Commons 
on 13 July 2017 (Bill 5). Its aim is to manage and fill the legal lacunae arising at 
Brexit. According to the explanatory notes to the Bill it: 
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• Repeals the European Communities Act 1972 (ECA) on the day the United 
Kingdom leaves the European Union. 

• Ends the supremacy of European Union (EU) law in UK law and converts 
EU law as it stands at the moment of exit into domestic law.  

• Creates temporary powers to make secondary legislation to enable 
corrections to be made to the laws that would otherwise no longer operate 
appropriately once the UK has left, so that the domestic legal system 
continues to function correctly outside the EU.  

• Enables domestic law to reflect the content of a withdrawal agreement 
under Article 50 of the Treaty on European Union once the UK leaves the 
EU. 

In analysing the Bill it needs to be born in mind that it was drafted before the 
proposed post-Brexit transition period. Instead the Bill It assumes an absolute break 
on exit day. 

The short title of the European Union (Withdrawal) Bill61 is illusory. It states that 
it is a Bill to 

....Repeal the European Communities Act 1972 and make other provision in connection 
with the withdrawal of the United Kingdom from the EU. 

From a reading of the detailed clauses in the Bill ‘….provision in connection with….’ 
entails converting the whole corpus of EU law into UK domestic law at the moment 
of exit. If passed un-amended that would be some 4,000 EU Regulations, all non-
adopted directives and all administrative acts of EU institutions: some sixteen tons of 
acquis communautaire in one single bite, but essentially this still means the United 
Kingdom’s reduction to WTO status.  To date there are at least 400 amendments laid 
before the House Commons and the Bill’s second reading has not yet taken place. 

Turning to the detailed provisions of the Bill, clause 1 repeals the European 
Communities Act 1972 with effect on 'exit day'; plain and simple. Forty-five years of 
integration gone in 10 words. 

For domestic legislation extant on Brexit day, clause 2 of the Bill saves all EU-
derived legislation. It will, in the wording of the Bill ‘….continue to have effect….’ 

                                                           
61  https://publications.parliament.uk/pa/bills/cbill/2017-2019/0005/18005.pdf. 
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The definition of ‘EU-derived domestic legislation’ in clause 2 of the Bill is wide, 
including not only UK regulations made under the European Communities Act 1972 
but also other secondary or primary legislation which implements or ‘relates to’ the 
EU or EEA. The intention of clause 2, according to the Explanatory Notes, is to 
preserve laws which would otherwise lapse on repeal of the ECA and to enable 
amendment of such legislation to ensure it functions properly after Brexit (EN para. 
75). The result is achieved by making all such laws part of ‘retained EU law’.  

The definition of ‘retained EU law’ also includes ‘direct EU legislation’. Clauses 3 
and 4 provide for the incorporation in to United Kingdom domestic law of all direct 
EU legislation and existing rights under the repealed European Communities Act. 
However, clause 3 does not apply to any such legislation for which there is no 
English language version. Retention of the acquis communtiarie is implicit in the 
meaning of clause 4 (1), which saves 

Any rights, powers, liabilities, obligations, restrictions, remedies and procedures which, 
immediately before exit day— 
(a) are recognised and available in domestic law by virtue of section 2(1) of the European 

Communities Act 1972, and 
(b) are enforced, allowed and followed accordingly, 
continue on and after exit day to be recognised and available in domestic law (and to be 

enforced, allowed and followed accordingly). 

In respect to specific key rights, powers, liabilities, obligations, restrictions, 
remedies or procedures the combined effect of clauses 5 and 6 is fatal in respect to 
general harmonious protection of those rights, powers, liabilities, obligations, 
restrictions, remedies or procedures post-Brexit. For, it provides for exceptions to 
the clauses 2, 3 and 4. In particular, clause 5 states that the following shall not apply 
to any law passed on or after exit day.  

In relation to saved EU law Francovich and the Charter of Fundamental Rights are 
specifically excluded by Schedule 1 (3) of the Bill 

Clause 5 (1) excludes the supremacy of EU law from operating to any enactment 
passed on or after exit day but continues its supremacy for laws passed before exit 
day but, by virtue of clause 5 (2), only insofar as it supremacy of laws is ‘…. relevant to 
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the interpretation, disapplication or quashing of any enactment or rule of law passed or made before 
exit day.’ 

Clause 5 states that the principle of the supremacy of EU law ‘does not apply to 
any enactment or rule of law passed or made after exit day’ (clause 5(1)), but that it 
‘continues to apply…so far as relevant to the interpretation, disapplication or 
quashing of any enactment or rule of law passed or made before exit day’ (clause 
5(2)). 

Confusingly, clause 1 (1) of schedule 1 of the Bill removes from domestic law, 
and therefore a right of action, any possibility of challenging as ultra vires all retained 
EU law. 

In terms UK patent law under the UPCA, the UPC will apply EU law in its 
entirety and respect its primacy. As any national court, whenever a question of 
interpretation of EU law arises, the UPC will send a request for a preliminary ruling 
to the Court of Justice of the European Union (CJEU). EU law which could be of 
particular relevance in patent litigation includes (a) Directive 98/44/ EC on the legal 
protection of biotechnological inventions, (b) Directive 2004/48/EC on the 
enforcement of IP rights, (c) Regulation 1215/2012 on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial matters (Brussels 
I) (d) Regulations 1257/2012 and 1260/2012 on Unitary Patent Protection and (e) 
Articles 101 and 102 TFEU and, when in force, Patent Regulation 1257/2012 and 
Language Regulation 1260/201217 (the “unitary patent regulations”). 

Due to the symbiotic connection between the Unified Patent Court Agreement 
(the UPCA”) on the one hand and the Patent Regulation 1257/2012 and Language 
Regulation 1260/201217 (the “unitary patent regulations”) on the other, it is hard to 
see how the UK’s ‘red lines’ are sustainable. Taking each ‘red line’ in turn: 

Ending supremacy of EU law. 

The notion of ending the direct applicability and direct effectiveness of these 
patent regulations and directive does not stand practical scrutiny.  

It is conceded that in pure constitutional terms, based on the principle of 
parliamentary sovereignty, a UK Parliament or anyone of the devolved Parliaments 
could pass a law which conflicts with the unified patent regulations. However, in 
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doing so it would be rendered questionable because it would breach Treaty 
obligations under the UPCA and create legal uncertainty.  

It is suggested that by ratifying the UPCA the UK will implicitly acknowledge the 
supremacy of the EU patent regulations and, any related subsequent amendments or 
associated directives, over its national patent laws in relation the unitary patent. EU 
law rights under these patent regulations are reciprocal in nature, and they might 
make little, if any, sense post-Brexit if they do not remain directly applicable in UK 
domestic law. Transforming them into UK domestic law would require some form of 
entrenchment linked with continued participation in the UPCA. 

Ending the jurisdiction of the CJEU 

Another key red line laid down in Theresa May’s Lancaster House62 speech and in 
the government’s White Paper on the ‘UK’s exit from and new partnership with the 
EU’63 was ending the jurisdiction of the Court of Justice of the European Union in 
United Kingdom domestic law. This is provided for in in clause 6(1) of the Bill.  As 
of exit day the jurisdiction ends as by clause 6 (1) (a & b) no [UK] court or tribunal is 
bound by any principles laid down, or any decisions made, on or after exit day by the European 
Court, and cannot refer any matter to the European Court on or after exit. Clause 6 (2) is to the 
effect that after exit day may take into account 'anything done' by the CJEU after exit 
day 'if it considers it appropriate to do so'. The question is how far does the discretionary 
freedom go?   

A ‘clutch’ of United Kingdom Supreme Court judges in the hearing before the 
House of Lords Brexit Committee cautioned against this discretion as it raised rule of 

                                                           
62  https://www.gov.uk/government/speeches/the-governments-negotiating-objectives-for-exiting-the-eu-

pm-speech. 
  “So we will take back control of our laws and bring an end to the jurisdiction of the European Court of 

Justice in Britain. Leaving the European Union will mean that our laws will be made in Westminster, 
Edinburgh, Cardiff and Belfast. And those laws will be interpreted by judges not in Luxembourg but in 
courts across this country”. 

63  February 2017 Com 9417. 
2.3 The Court of Justice of the European Union (CJEU) is the EU’s ultimate arbiter on matters of EU 
law. As a supranational court, it aims to provide both consistent interpretation and enforcement of EU 
law across all 28 Member States and a clear process for dispute resolution when disagreements arise. The 
CJEU is amongst the most powerful of supranational courts due to the principles of primacy and direct 
effect in EU law. We will bring an end to the jurisdiction of the CJEU in the UK. We will of course 
continue to honour our international commitments and follow international law. 
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law issues: in particular in relation to the separation of powers because it risked 
judges stepping into the political area.64 

With regard to the UK’s participation in the UPCA, some of these red lines 
simply will not stick.  

In relation to excluding of the jurisdiction of the CJEU in unitary patent litigation 
the UK’s red line will not stand. The preamble to the UPCA states:  

CONSIDERING that, as any national court, the Unified Patent Court must respect and 
apply Union law and, in collaboration with the Court of Justice of the European Union as guardian 
of Union law, ensure its correct application and uniform interpretation; the Unified Patent Court 
must in particular cooperate with the Court of Justice of the European Union in properly interpreting 
Union law by relying on the latter's case law and by requesting preliminary rulings in accordance 
with Article 267 TFEU; 

Then Article 21 of UPCA requires the UPC to comply with the preliminary 
reference procedure under Article 267 TFEU and states that … Decisions of the Court of 
Justice of the European Union shall be binding on the Court. Article 38 UPCA requires 
proceedings before the patent court be stayed and that procedures established by the 
Court of Justice of the European Union for referrals for preliminary rulings within 
the European Union shall apply.65 

Ending Francovich Claims 

In ratifying the UPCA the UK will be acknowledging the possibility of a Francovich 
claim remaining available against the UK. This is provided for in the preamble to the 
UPCA. It states  

                                                           
64  House of Lords Select Committee on the European Union: Oral Evidence Brexit: the jurisdiction of the 

CJEU Tuesday 21 November 2017: 11.05 am. 
Lord Neuberger of Abbotsbury: Clause 6(2), as drafted—it is a matter for a judge whether, and if so in 
what way, to take into account a decision of the Court of Justice on the same point in the regulation or 
directive, rather than in our statute. The problem for a judge is whether to take into account diplomatic, 
political or economic factors when deciding whether to follow the decision of the CJEU. These are 
normally decisions for the legislature, either to make or to tell judges what to do. We talked about our 
system in this country of judges being given a wide discretion, but this is an uncomfortably wide 
discretion, because a judge will have to take into account, or in some cases will be asked to take into 
account, factors that are rather unusual for a judge to have to take into account and that have political 
implications. It would be better if we did not maintain this system of judges being free to take decisions 
into account if they saw fit, if they were given some guidance as to the factors which they can and 
cannot take into account. Otherwise we are getting judges to step into the political arena. 

65  Article 38(1) UPCA. 
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CONSIDERING that the Contracting Member States should, in line with the case law of the 
Court of Justice of the European Union on non-contractual liability, be liable for damages caused by 
infringements of Union law by the Unified Patent Court, including the failure to request preliminary 
rulings from the Court of Justice of the European Union; 

What is more, in its capacity as a Contracting Member State, the UK will still be 
subject to EU Commission infringement action and fines.66 Under Article 258 the 
preamble to the UPCA also provides for infringement proceeding against the UK. 
Pursuant to Article 23 UPCA action of the UPC is directly attributable to each 
Contracting Member State individually, including for the purposes of Articles 258, 259 and 260 
TFEU, and to all Contracting Member States collectively. 

Ending the application of the Charter of Fundamental Rights. 

The CFR is excluded by clause 5 (4) from being part of domestic law in toto after 
exit day. However, such an exclusion would be inconsistent with the UK becoming 
and remaining a Contracting Member State of UPCA. For the preamble specifically 
engrosses the CFR. It states that RECALLING the primacy of Union law, which includes 
the TEU, the TFEU, the Charter of Fundamental Rights of the European Union, the general 
principles of Union law as developed by the Court of Justice of the European Union, and in 
particular the right to an effective remedy before a tribunal and a fair and public hearing within a 
reasonable time by an independent and impartial tribunal, the case law of the Court of Justice of the 
European Union and secondary Union law. 

XVI. Conclusion 

It appears that the UK is on the cusp of ratifying the UPCA. If the UPCA enters 
into force before the end of any transition period, EU Regulation 1257/2012 also 
comes into force. Thus, the UK government’s red lines in relation to Brexit will have 
been crossed. In addition, in terms of patent litigation and enforcement, the UK will 
have retreated only a short distance back up the roads from Rome. 

                                                           
66  Preamble to UPCA - CONSIDERING that infringements of Union law by the Unified Patent Court, including the 

failure to request preliminary rulings from the Court of Justice of the European Union, are directly attributable to the 
Contracting Member States and infringement proceedings can therefore be brought under Article 258, 259 and 260 
TFEU against any Contracting Member State to ensure the respect of the primacy and proper application of Union law. 
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I. Introduction and General Considerations 

Thank you very much for this opportunity. I would like to share some thoughts 
with you about the effects of Brexit on company law. I will broaden the perspective a 
bit and take into account some effects on capital markets law and insolvency law. 
And though I am supposed to talk about legal consequences I will also consider some 
economic effects that are already visible.  

II. Will there be Brexit? 

But before we start, some thoughts on the question, if there will be Brexit at all. 
Are there any chances for a kolotoumba (political somersault)? I do not know, at 
least Donald Tusk does not believe in Brexit, as you might have heard. Maybe, if bad 
news about the economy are piling up, the mood in the country might change. For 
the moment we have to believe Brexit will happen. But this leaves a lot open. 

For example there is still a conflict of interpretation if the Art. 50 proceedings are 
conclusive on the question of the UK leaving the EEA. German authors are almost 
unanimous in their opinion that there is no automatic end to membership of the UK 
in the EEA.1 They invoke Art. 127 of the EEA agreement, which states that each 
Contracting Party may withdraw from this Agreement provided it gives at least 
twelve months' notice in writing to the other Contracting Parties (and the UK is 
specifically listed as one of the contracting parties). Theresa May and most of British 

                                                           
1  see Basedow, Brexit and Business Law, (working paper http://ssrn.com/abstract=2889218) (2017), p. 8; 

Schroeter and Nemeczek, ‘The (Uncertain) Impact of Brexit on the United Kingdom’s Membership in the 
European Economic Area’ (2016) 27 European Business Law Review 921; Ringe, The Irrelevance of 
Brexit for the European Financial Market, (working paper https://ssrn.com/abstract=2902715) (2017), 
p. 7. Undecided Armour/Fleischer/Knapp/Winner, Brexit and Corporate Citizenship, (working paper https: 
//papers.ssrn.com/sol3/papers.cfm?abstract_id=2897419) (2017), p. 15.  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2897419
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commentators see this from another point of view. Within the Explanatory Notes of 
the EU (Withdrawal) Bill – the former “Great Repeal Bill” – the government says, 
“The UK is a member of the EEA by virtue of its membership of the EU. Therefore 
on exit day the UK ceases to participate in the EEA Agreement.” In other words, the 
government has no intention of giving the mentioned notice.2 Some think this could 
be the UK’s “secret weapon” in the negotiations with the EU.3 One might add, it 
could also serve as a back door should further analysis give rise to too many concerns 
about unpleasant (mostly economic) consequences of Brexit.  

Anyway, the economic pressure seems to be so big that the result will be probably 
something called Brexit but in fact be a compromise, so everybody may save their 
faces while in reality Britain will stay close to the EU. But even under these 
assumptions there might be some legal consequences worth discussing.  

III. Consequences for German Company Law 

Brexit might have major consequences for British companies situated in 
Germany. There are possibly as many as 330,000 companies registered in the UK but 
having their business activity wholly or mainly in another EU Member State, with 
Germany being the state with the largest share.4 Of course, those companies are in 
fact enterprises of German nationals who did not see any German legal form fit for 
their undertaking. We will have problems with those entities should there be a hard 
Brexit, but I think only few of our guests from the UK are paying much attention on 
how German companies or German company law will deal with those problems. 
Therefore I will not bore you with too many details but will only shortly outline the 
striking consequences of a hard Brexit for such entities.  

First, German courts will likely see such a company (e.g. a private limited 
company registered in the UK but with headquarters in Germany) as a German entity 
and will apply German company law. Since the said company is not properly 

                                                           
2  North, Brexit: the impact of leaving (http://www.eureferendum.com/blogview.aspx?blogno=86539), 

15/07/2017. 
3  Strachan, Independent (http://www.independent.co.uk/voices/brexit-eea-single-market-article-127-stop-

crashing-out-a7880691.html), 11/08/2017: If the possibility of crashing out of the EU without a deal is 
removed – because Britain will remain a member of the single market unless notice is given – then much 
of the EU’s leverage disappears. It would also allay business fears of a cliff-edge Brexit, boosting 
investment and jobs in the short term. 

4  Armour/Fleischer/Knapp/Winner, supra (n.1), p. 5. 
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registered as a German limited liability company, the German judge will treat them as 
an ordinary partnership with unlimited liability of every partner. This, at least, is the 
content of the so-called seat theory which is applied by the German Federal Court of 
Justice to companies registered in a non-EU (or more importantly a non-EEA) 
country.5 

Moreover, there will be a doubling of legal regimes: German courts will see the 
entity as a German company because of its seat. However, UK courts will look at the 
registered office and will not see why Brexit should change anything with a perfectly 
legal private company limited by shares. (This consequence is called changeling-
theory in Germany, by the way, because two legal regimes are applicable to the same 
entity). So founders and creditors would probably try to do some forum shopping 
according to what they think is best for them, not for the company.6 

Keep in mind, though, that those harsh consequences will only occur if there is a 
hard Brexit and if the companies do not do anything against them. And they can 
indeed easily avoid said consequences by transforming into a German legal form 
before Brexit takes effect. A cross border change of legal form is possible since an 
ECJ decision of 2012 and can be effected now according to German merger law.7  

There is one or two buts though. Should the shareholder have chosen the form 
of a Limited Liability Partnership (LLP), which is suited for law firms for example, a 
hard Brexit will have similar consequences. But a cross-border-change of legal form 
is not allowed by German merger law (vgl. § 122b UmwG), so law firms will have to 
find other ways of reacting.8 And there might be some problems with those entities 
that forget to transform or merge in time. But I do believe these problems will be 
addressed in the negotiations because they are known to most company lawyers. 
Some grandfathering clauses will probably avoid these repercussions.  

                                                           
5  BGH NZG 2009, 68 – Trabrennbahn; see also BGH, NZG 2016, 1187 Rn. 13 and BGH, NZG 2017, 

347 Rn. 21 (all in German); see also Schillig, Law after Brexit, (working paper https://ssrn.com.abstract 
=2846755) (2017), p. 6. 

6  Zwirlein/Großerichter/Gätsch, NZG 2017, 1041, 1043 (in German). 
7  ECJ, Judgment of 12/07/2012 = NJW 2012, 2715 (VALE); KG DStR 2016, 1427 (in German), see also 

Teichmann/Knaier: Brexit – Was nun?, IWRZ 2016, 243 (in German). 
8  See Lieder/Hoffmann, NZG 2017, 325, 332 (in German): the partners form the German equivalent of a 

L.L.P. (PartG mbH) that becomes itself a partner of the L.L.P. Afterwards everybody but the PartG 
leaves the L.L.P., which will be deleted from the UK register. All assets will then belong to the PartG by 
way of accretion.  
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And even if there is a hard Brexit without any deal, there are still some doubts 
because at the time of their founding the companies could rely on the 4 freedoms of 
the single market (details are given in the paper of Bernhard Kresse). 

IV. Consequences for UK Company law 

1. In general 

As we have learned from our British colleagues, the majority of English company 
law should not be affected by Brexit. The Companies Act of 2006 stays in place, even 
the EU-law will become domestic law with the EU (withdrawal) bill. The Bill is 
supposed to incorporate all existing EU legislation into UK law in one lump, after 
which the government will decide over a period of time which parts to keep, change 
or remove.9 

The Companies Act 2006 is the core law dealing with the incorporation and 
operation of UK companies. Some parts of the Companies Act 2006 have been 
required by EU directives. This includes provisions relating to accounting, disclosure 
of information or shareholders rights. The most significant provisions apply to UK 
companies with shares listed on a regulated market like the Main Market of the 
London Stock Exchange.10 Even a hard Brexit without a EU (Withdrawal) Bill would 
have no direct consequences, since the implementation of the directives into UK law 
stems from an act of parliament.11 The government may review these regulations 
after Brexit but significant changes are not very likely.12 

So nothing changes? My fear is: After Brexit the lines will slowly but steadily blur. 
Already, institutions such as ICAEW (Institute of Chartered Accountants in England 
and Wales) proposed changes to UK company law.13 For example they aim at 

                                                           
9  See BBC, EU Withdrawal Bill: A guide to the Brexit repeal legislation (http://www.bbc.com/news/uk-

politics-32810887). 
10  See Lea, What Are The Post Brexit Legal Implications For UK Start-Ups And Small Businesses? 

(https://www.jonathanlea.net./2017/what-are-the-post-brexit-legal-implications-for-uk-start-ups-and-
small-businesses/), 01/05/2017. 

11  Schillig, supra (n.5), p. 4. 
12  Schillig, supra (n.5), p. 4; Blundell/Gent, Brexit: English corporate law and transaction implications 

(https://twobirds.com/en/news/articles/2016/uk/brexit-english-corporate-law-and-transaction-
implications),05/04/2017.  

13  ICAEW, UK should avoid changes to IFRS post-Brexit or risk putting off international investors 
(https://www.icaew.com/en/about-icaew/news/press-release-archive/2017-press-releases/icaew-uk-
avoid-changes-to-ifrs-post-brexit-or-risk-putting-off-international-investors), 28/09/2017. 

https://www.twobirds.com/en/news/articles/2016/uk/brexit-english-corporate-law-and-transaction-implications
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simplifying and thus deregulating the scope and content of the accounting and related 
provisions. And even if the wording of the law remains the same or the UK stays in 
the EEA, UK courts will start to move away from decisions of the ECJ once the UK 
is no longer bound by EU-law. The question of the ECJ is most important. Without 
the ECJ, the application of EU law will be back in the hands of British Courts. Even 
if the EU (Withdrawal) Bill will let ECJ decisions before Brexit have the status of 
Supreme Court decisions, slowly but steadily the application of the law will change. 
Nobody can be sure if the crucial decision will not be made in the case at hand. And 
in the end, this is exactly what Brexit was about: to take back control by the UK. But 
under this new control, in mid term nobody knows how British courts will construe 
the black letter law until some Supreme Court decisions make things clearer. So legal 
uncertainty, the contrary of a hard and fast rule, will possibly emerge in the next 5 to 
10 years and have negative implications for investor confidence. This might affect 
foreign investment in Great Britain. 

2. Cross border mergers 

After a hard Brexit, UK companies may no longer be able to take advantage of 
the process for effecting the merger of European companies pursuant to the Cross-
Border Mergers Directive.14 This is a foreseeable consequence but every company 
lawyer knows how to work around it: This is proven by the Takeover of 
Mannesmann by Vodafone that took place long before the takeover directive came 
into force (1998). And also the well known merger between Daimler and Chrysler 
was possible even if there is no such thing as a cross border merger directive between 
the USA and Germany. 

3. SE, a legal trap? 

There might be one interesting legal question, though, and it involves the 
European Public Company, also known under its latin name: Societas Europae (SE). 
It is a European unitary legal form for enterprises, which, according to Article 8 SE 
Regulation can relocate its registered office around the EU. It´s foundation depends 
on the affiliation of the founders with at least two different Member States. After 

                                                           
14  Blundell/Gent, Brexit: English corporate law and transaction implications, 05/04/2017. 
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Brexit, UK firms will therefore not be able to set up an SE unless that connection to 
different Member States is established through other founders of the SE. 

Some authors think, existing SEs having a registered office in the UK will benefit 
from the EU (Withdrawal) Bill, because it will transform the SE Regulation into UK 
law. Jürgen Basedow argues that the law governing British SEs will continue to be the 
SE Regulation in that case.15 But I do not believe this: Once the EU (Withdrawal) 
Bill is in place, the SE Regulation will be UK law and not anymore an EU-
Regulation. Therefore, the existing SE will cease to be a creature of EU-Law. It will 
become a UK company that is only called European Public Company. Hence no 
member state has to accept the application to relocate the registered office of a UK 
SE. By contrast, existing SEs from other member states could arguably still relocate 
to the UK because of the transformed SE-Regulation which then will be domestic 
law. But by this move they will lose their status as a true (“European”) SE and be all 
but “trapped” in the UK. 

V. Indirect legal consequences 

1. Insolvency Law 

By now, distressed EU-corporations often seek the protection of debtor-friendly 
UK insolvency law, known for its „rescue culture“. A corporation in distress might 
move its so-called COMI (Centre of Main Interests of the company) to the UK and 
then seek an administration order that approves a so-called scheme of arrangement.16 
By this the corporation can reorganize easily and even against the will of some 
creditors. The EU Insolvency Regulation makes sure the scheme is recognized and 
enforced in other EU-member states. A lot of the work of insolvency practitioners in 
the UK involves such cross border cases.17 

When Brexit takes effect, a company can no longer be sure that, following a 
transfer of its COMI to the UK, any administration order obtained in UK courts will 

                                                           
15  Basedow, Brexit and Business Law, (working paper https://papers.ssrn.com/sol3/papers.cfm?abtract_id 

=2889218) (2017), p. 14. 
16  Schillig, supra (n.5), p 6 et seq. 
17  UK’s insolvency and restructuring trade body (R3), Briefing of December 2016 (https), with fn. 3: around 60% 

of R3 members’ work involved cross-border EU work (up from 49% in 2015). 
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automatically be recognised and enforced in other Member States.18 The point I 
made with the Societas Europaea is also valid here. Even if the EU (Withdrawal) Bill 
transforms the EU Insolvency Regulation into UK law, other member states are not 
anymore bound by this domestic law to recognize UK administration orders or other 
court decisions. Recognition will depend on the private international law of each 
Member State.19 This is likely to make the use of administration more expensive and 
undermine the attraction of the UK as a restructuring destination.  

And even if there is a political will to negotiate a treaty between the EU and the 
UK securing the mutual recognition of insolvency proceedings, enforcement depends 
on the acceptance of the jurisdiction of the ECJ20 which seems politically impossible 
at the moment. 

2. Capital markets law 

a. In the UK 

The UK equity capital markets are in part governed by EU directives, including 
the requirement to prepare a prospectus, obligations of disclosure and transparency 
and provisions to prevent market abuse. These provisions provide a uniform legal 
framework for the operation of EU capital markets. Changes to these provisions are 
also not very urgent. The Financial Conduct Authority and the London Stock 
Exchange are also likely to let obligations of this type survive Brexit.21 

b. EU takeover directive 

But in the EU law, some British inventions might be abolished over time. The 
mandatory bid rule, for example has been long applied by the UK Takeover Panel. It 
implies that anyone acquiring control over a publicly traded firm must make an offer 
to buy out the remaining shareholders at the same price. It is now the core of the EU 
takeover directive. With the UK leaving the union doubts arise. A prominent 

                                                           
18  See for example Weller/Thomale/Benz, NJW 2016, 2378, 2382 (in German); Block-Lieb, 40 Fordham Int’l 

L.J. 5, pp. 1373, 1408 (2017) (working paper http://ssrn.com/abstract=3030185).  
19  Schillig, supra (n.5), p. 8. 
20  Block-Lieb, supra (n. 18), at 1409 et seq. 
21  Blundell/Gent, Brexit: English corporate law and transaction implications (https://www.twobirds.com/en 

/news/a rticles/Z016/uk/brexit-english-corporate-law-and-transaction-implications), 05/04/2017. 
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German company law author already has proposed to change the directive and follow 
mainly US-American principles. That is to say, board neutrality and the mandatory 
bid rule should henceforward be optional and only serve as default rules.22 Other 
writers think UKs membership in the EU was not decisive in matters of takeover 
law. They see the UK more or less leading by example,23 and do not expect that to 
change after Brexit. I leave it to you to assess who is right, but I think at least some 
change will be inevitable. 

c. EU-Passporting 

Brexit might also affect UKs role related to the Investing of non-EU enterprises. 
Right now, half of all European headquarters of non-EU firms are in the UK in form 
of a subsidiary. They use the so called EU passport-regulation in the banking and 
finance sector. By the EU-Passport rules, banks only have to seek approval of one 
supervising authority and can henceforward do business within the rest of the EU 
without having to secure approval of further authorities.24 If UK subsidiaries lose 
their EU-passport in the process of Brexit25 the function of the UK as a beachhead 
for many non-EU enterprises might readily change. Think of big American banks like 
Goldman Sachs, for example. They have already begun to move to Frankfurt. 

Likewise, third-country issuers do currently use London as the gateway to the EU 
securities markets.26 According to the EU-Prospectus rules they can have the 
respective prospectus approved by the FCA and can then use said prospectus to fulfil 
publication requirements of other stock exchanges within the EU. This possibility 
will also be lost in the process of Brexit. 

3. Post trade Services 

Post-trade services cover services related to the processing of a transaction on the 
capital market (e.g. clearing, settlement, collateral management). They are performed 
after the execution of a trade. Right now the UK has all but a monopoly on those 

                                                           
22  Habersack, ZHR 2017, 603 ff. (in German). 
23  Gelter/Reif, What is Dead May Never Die: The UK’s Influence on EU Company Law, 40 Fordham Int’l 

L.J. 1413, 1428 et ss. (2017) (working paper http://ssrn.com/abstract=3042828). 
24  See in detail Schillig, supra (n.5), p 4. 
25  Ringe, supra (n. 1), p 9. 
26  See Schillig, supra (n.5), p 4. 
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kind of services. The commission launched an action plan to fulfil the Capital 
Markets Union and right now it is trying to remove the barriers that come with the 
mentioned monopoly. The commission supposes efficient and integrated post-trade 
markets to be a prerequisite for efficient and integrated financial markets.27 After 
Brexit the commission might want to lower its dependence from the UK. 

In a notorious 2011 policy statement, the ECB considered that all Euro-
denominated payment transactions should be settled by institutions legally 
incorporated in the euro area.28 This would have required clearing houses to move 
within the Eurozone. The UK successfully challenged this in the EU General Court 
on the basis that the policy overreached the ECB’s statutory competence, which does 
not extend to securities clearing houses.29 However, the Court noted that there is a 
mechanism for amending the ECB’s statutes, which might in principle be used to 
broaden them in order to give it the necessary competence to regulate clearing. When 
the UK has left the EU, it will no longer be in a position to object to such an 
amendment. Even with a hard Brexit, there is a loose set of rules called third country 
equivalent. The UK could try to use this but it comes with some disadvantages.30 

Wolf Ringe is arguing that all of this will not happen: The importance of the 
financial industry for Great Britain is overwhelming, worth almost 10 per cent of 
national GDP.31 And more than that, the UK provides services for the rest of 
Europe, being virtually its bank. Roughly it represents about 25% of all EU financial 
services.32 The economic pressure seems to be so big that the result will be 
something other than leaving the single market. But I am not so sure: At the time 
being, mere emotion seems to have the upper hand over political reason. 

                                                           
27  See with more detail Grüßregen, EuZW 2017, 747 ff. (in German). 
28  See ECB, Eurosystem Oversight Policy Framework (https://www.ecb.europa.eu/pub/pdf/other/euro 

systemoversightpolicyframework201len.pdf), July 2011, p 10. 
29 EGC, judgment of 04.03.2015 - T-496/11, (BeckRS 2015, 80373). 
30  See Armour, Brexit and Financial Services, (working paper https://ssrn.com/abstract=2892679) (2017), 

p. 8 et ss. 
31  Ringe, supra (n. 1), p 11 with further numbers like 1.1 mio people working there generating a trade 

surplus of £58 bn. and taxes of £60-67 bn; See also Armour, supra (n. 30), p. 2: 10% of GDP, Tax 
Receipts and Employment, trade surplus estimated at £72 bn. in 2014. Most important branch of all 
financial services is banking. 

32  Magnus/Margerit/Mesnard, Briefing of the EP (http://www.europarl.europa.eu/thinktank/en/document. 
html?reference=lPOL_BRI(2016)587384) from 9/12/2016, p. 1. In the branches “asset management” 
and “wholesale market” the UK holds even bigger shares, see Armour, supra (n. 30), p. 3. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62011TJ0496
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/587384/IPOL_BRI(2016)587384_EN.pdf,
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VI. Concluding Remarks 

To me it seems, even the strongest supporters of Brexit do not know exactly what 
they really want. It is not only that they don’t care about the perspective of their 
counterparts in the negotiations. You could see that when you followed the 
discussion in the House of Commons in mid–October of 2017. Nobody wanted to 
even look at the perspective of Michael Barnier.  

But in the end the same goes for me: I do not understand “the other side”. The 
advantages of the UK remaining in the EU and the disadvantages of Brexit for both 
sides are so obvious that I cannot see or understand why Brexit seems to be desirable 
at all. 
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I. Introduction 

On March 29, 2017, the British Prime Minster formally notified the European 
Council of the intention of the United Kingdom to withdraw from the European 
Union in accordance with article 50 TEU.1 In accordance with para. 3 of this 
provision, a withdrawal agreement may be negotiated and concluded by the 
European Union and the United Kingdom within two years after the notification. 
After expiry of that period, or after the entry into force of a withdrawal agreement, 
the Treaty on European Union, the Treaty on the Functioning of the European 
Union, and the Euratom Treaty will not be applied on the United Kingdom anymore. 
Consequently, British citizens and companies may no longer invoke the Fundamental 
Freedoms within the EU, and, of course, vice versa, including the freedom of 
establishment. 

One important question that arises therefore is to know what will be the legal 
position of British companies and their associates or shareholders in Germany in the 
future. This naturally depends primarily on whether there will be a withdrawal 
agreement, and what would be the terms of such agreement, and is therefore not 
foreseeable at present. What can be analyzed, however, is what would be the 
consequences for British companies and associates and shareholders of a “hard 
Brexit”, thus a withdrawal (“Brexit”) without any withdrawal agreement. 
  

                                                           
1  News Release of March 29, 2017 of the European Commission: “Notification of Article 50 TEU by the 

United Kingdom”, <https://ec.europa.eu/info/news/notification-article-50-teu-united-kingdom-2017-
mar-29_en> (last accessed 12/17/2017).  
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II. The connecting factor for the company law regime 

It is therefore necessary to give a short overview of the legal framework on which 
the recognition and legal treatment of foreign companies in Germany is based. A 
foreign company can only be recognized as such and be treated in accordance with 
the law of the place of its incorporation with respect to questions like for example the 
necessity and the amount of minimum capital, the power of representation and the 
personal liability of its associates or shareholders if there is a conflict of law rule to 
that effect in German international company law.2  

As far as German national company law is concerned, the possible legal forms 
that company founders may choose for their venture, are limited to those provided 
for by the national legislator. It is therefore not possible to establish a Limited 
Company, a Public Limited Company or a Limited Liability Partnership pursuant to 
German national law, for the simple reason that these forms of company are not 
provided for by the German legislator. Therefore, a company cannot be recognized 
as Ltd., plc or LLP under German national law. If, however, a company doing 
business in Germany would be subject to English law as the law at the place of its 
incorporation, the recognition as Ltd., plc or LLP would be, of course, possible.  

1. Incorporation rule 

The national company law regime that should be applied to a specific venture, 
can be defined in accordance with mainly two different legal concepts. On one hand, 
there is the incorporation system that is followed for example by Dutch3 or English4 
law.5 According to this concept, the national company law regime to be applied is the 
one that belongs to the legal order governing the place where the company 
concerned has been established or incorporated. Under the incorporation system, it 
could then be discussed whether the relevant legal order should be determined 

                                                           
2  See Herdegen, Internationales Wirtschaftsrecht, 11th ed. 2017 (Munich), § 16 nos. 1 et seq.; Servatius, in: 

Henssler/Strohn, Gesellschaftsrecht, 3rd ed. 2016 (Munich), Internationales Gesellschaftsrecht nos. 3 et 
seq., 25; Kindler, in: Münchener Kommentar zum BGB, 6th ed. 2015, IntGesR nos. 351, 521 et seq.   

3  Art. 118 Book 10 NBW. 
4  Re Eurodis Texim Electronics (2011) EWHC 1025 (Ch.); Banco di Bilbao v. Sancha (1938) 2 K. B. 176; 

Carl Zeiss Stiftung v. Rayner & Keeler Ltd. (No. 3) (1970) Ch. 506, 544; Bank of Ethiopia v. National 
Bank of Egypt (1937) Ch. 513. 

5  See Kindler (footnote 2), IntGesR no. 509. 
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according to where is located the registered office of the company6, or whether it 
should rather follow the place of conclusion of the founding agreement.7 

2. In Germany: seat of management rule 

The other legal concept that was followed in Germany already by the 
Reichsgericht8 and has also been acknowledged by the Bundesgerichtshof9, is the seat 
of management rule.10 Accordingly, the company law regime follows the law at the 
place of the effective seat of management, e. g. the place where the central 
administration of the company is located.11 The reason is, as the Bavarian Supreme 
Court12 once formulated, that it is there that the “decisive word is spoken”13. It is 
thus not possible under German international company law that a company 
established in accordance with foreign national company law could have its seat of 
management in Germany and still have legal capacity as a company of that foreign 
legal form. For under the seat of management rule, the company would necessarily be 
subject to the German company law regime which implies that the validity of its 
establishment would have to be judged by reference to the requirements of German 
national law. 

This corresponds to settled case law of the Bundesgerichtshof. The leading case 
concerning that matter is the “racecourse decision”14 of 2008 and involved a Swiss 
joint-stock company (“Aktiengesellschaft”) whose central administration was located 

                                                           
6  For example in English law: Gasque v. Inland Revenue Commissioners (1940) 2 K. B. 80; see also 

Hoffmann, in: Nomos-Kommentar zum BGB, 3rd ed. 2016 (Baden-Baden), Art. 12 EGBGB no. 82. 
7  See von Thunen, in: beck-online.GROSSKOMMENTAR (Munich), Internationales Personengesell-

schaftsrecht, latest update: 2017/08/01, no. 60. 
8  Supreme Court of the German Empire. 
9  Federal Court of Justice (Supreme Court in civil matters); see also Herdegen (footnote 2), § 16 no. 6. 
10  RG JW (Juristische Wochenschrift) 1904, 231; 1934, 28 (45); RGZ (Sammlung der Entscheidungen des 

Reichsgerichts in Zivilsachen – Case Report of the Supreme Court of the German Empire in Civil 
Matters) vol. 77, 19 (22); BGH NJW (Neue Juristische Wochenschrift) 1957, 1433 (1434); NJW 2002, 
3539; 2003, 1607 (1608). 

11  Kindler (footnote 2), IntGesR no. 420. 
12 Bayerisches Oberstes Landesgericht – BayObLG. 
13  BayObLG, court order of 1985/07/18 – BReg. 3 Z 62/85, BayObLGZ (Sammlung der Entscheidungen 

des Bayerischen Obersten Landesgerichts in Zivilsachen – Case Report of the Bavarian State Supreme 
Court in Civil Matters) 1985, 272 (280). 

14  In German: “Trabrennbahn-Entscheidung”. 
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in Germany.15 The Bundesgerichtshof decided that the company concerned did not 
enjoy legal capacity as a German joint-stock company, as it did not fulfill the 
requirements set up by German law.16 Such a decision, however, could only be 
rendered because of the fact that Switzerland is neither a member state of the 
European Union nor of the European Economic Area, so that the Swiss company 
concerned was unable to invoke the freedom of establishment as (today) laid down in 
the articles 49 and 54 TFEU and the articles 31 and 34 of the EEA Agreement.17 

3. Requirements of the freedom of establishment 

According to the settled case law of the Court of Justice of the European Union, 
the freedom of establishment requires all EU member states to recognize all 
companies that have been legally established under the national law of another EU 
member state. The Centros18, Überseering19 and Inspire Art20 decisions are just some 
examples of this case law. Moreover, an EU member state may not apply its own 
national rules on company structure and organization – for example, insist on 
compliance with its national minimum capital requirements or apply its national 
social liability rules – to such a company, as this, too, would limit the free 
establishment of companies established in other EU member states, which is what 
the freedom of establishment seeks to avert.21  

Therefore, the Bundesgerichtshof applies the incorporation rule to companies 
covered by the freedom of establishment.22 The consequence is that for example an 
English Limited Company, plc or LLP enjoys legal capacity as such, as its foreign 

                                                           
15  BGH, judgment of 2008/10/27 – II ZR 158/06, BGHZ (Sammlung der Entscheidungen des 

Bundesgerichtshofs in Zivilsachen – Case Report of the Federal Court of Justice in Civil Matters) vol. 
178, 192-203 – “Trabrennbahn”. 

16  BGHZ 178, 192-203, nos. 21 et seq. (juris database). 
17  BGHZ 178, 192-203, no. 15 (juris database). 
18  ECJ, judgment of 1999/03/09, C-212/97, Centros Ltd. v. Erhvervs- og Selskabsstyrelsen, ECR I-1459. 
19  ECJ, judgment of 2002/11/05, C-208/00, Überseering BV v. Nordic Construction Company 

Baumanagement GmbH (NCC), ECR I-9919. 
20  ECJ, judgment of 2003/09/30, C-167/01, Kamer van Koophandel en Fabrieken voor Amsterdam v. 
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legal form is fully accepted. Thus, the company’s structure and organization have to 
be assessed according to English law as the law of its incorporation.23 However, with 
respect to companies that have been established under the national law of a third 
state, the seat of management rule continues to be applied.24 

III. Consequences of “Brexit” for British companies 

Thus, it is clear that for instance a Limited Company the central management of 
which is located in Germany may act as a Limited Company today, its entire 
organizational structure being subject to English law. 

1. Transformation into a general partnership or civil-law partnership 

At the moment, however, the United Kingdom withdraws from the EU, so that 
the TFEU and the freedom of establishment laid down in that Treaty would not be 
applicable any more with regard to England, any company established in accordance 
with English law would consequently lose its legal capacity as Limited Company, plc, 
LLP or whatever legal form it has. The Bundesgerichtshof, however, has ruled in the 
“racecourse decision” that a foreign company that does not benefit from the freedom 
of establishment, may enjoy legal capacity as German general partnership (“offene 
Handelsgesellschaft” – OHG) or civil-law partnership (“Gesellschaft bürgerlichen 
Rechts” – GbR), depending on whether the company’s purpose is directed toward a 
commercial business or not.25 Indeed, the requirements of a general or civil-law 
partnership will normally be fulfilled with regard to a foreign company: there usually 
will be a partnership agreement, and the shareholders or partners will be obliged to 
make contributions of whatever kind. 

Thus, a consistent continuation of the “racecourse decision” would lead to an 
automatic transformation of British companies with a central management located in 
Germany to general or civil-law partnerships under German law, in the very second 
“Brexit” takes effect. The consequence would be, of course, the personal liability of 
the shareholders or associates for the company debts pursuant to para. 128 of the 

                                                           
23  Kindler (footnote 2), IntGesR no. 155. 
24 See Kindler (footnote 2), IntGesR nos. 420 et seq. 
25 BGHZ 178, 192-203, no. 23 (juris database); see Kindler (footnote 2), IntGesR no. 425. 
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German Commercial Code (Handelsgesetzbuch – HGB)26, although the shareholders 
never had wanted nor even foreseen such liability, and although there is no apparent 
need for protection of the public that would call for such liability, provided, of 
course, that the company has always operated correctly by mentioning its legal form 
in legal transactions. 

2. Freedom of establishment on the basis of the EEA Agreement 

Care must be taken to note that the exit from the European Union does not 
entail automatically an exit from the European Economic Area of which the United 
Kingdom is also a member, and which also contains the freedom of establishment of 
companies under the articles 31 and 34 EEA Agreement. There is no provision in the 
EEA Agreement to the effect of an automatic exit27, although according to article 
126 of the EEA Agreement this Agreement “shall apply to territories” to which the 
European Economic Community Treaty is applied. This does not mean, however, 
that the Agreement should be valid only for today’s EU members. It should rather be 
interpreted as a mere clarification of its territorial application at the time of the 
conclusion of the Agreement.28   

Moreover, article 126 is not formulated as a membership clause, but merely as a 
clause specifying the territorial application of the Agreement.29 Thus, after the 
withdrawal of the United Kingdom from the European Union, the EEA Agreement 
will perhaps not continue to be applicable on British territory, but still in all the other 
territories of EEA member states, and this also in favor of companies established 
according to the requirements of UK law. The United Kingdom would thus have the 
same status as the EU which is also a party to the Agreement without having a 
territory where the Agreement is applied.  

However, the other parties to the EEA Agreement have the possibility to 
withdraw from or to terminate that Agreement on the basis of article 62 of the 

                                                           
26 BGHZ 178, 192-203, no. 23 (juris database); Kindler (footnote 2), IntGesR no. 425. 
27 Schroeter/Nemeczek, JZ (Juristenzeitung) 2017, 713 (715). 
28 See Schroeter/Nemeczek, JZ 2017, 713 (715 et seq.). 
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Vienna Convention on the law of treaties30 for the reason of a fundamental change 
of circumstances.31  

3. Grandfathering of pre-existing companies 

Aside from the EEA issue, the dissatisfying consequences of the “racecourse 
decision” with regard to British companies after “Brexit” gives rise to two questions. 
First: Do the shareholders of a British company with limited liability established in 
accordance with English or whatever UK law and located in Germany still enjoy the 
limitation of liability at least with respect to contracts concluded at a time before 
“Brexit” has taken effect, or are they rather subject to personal liability as 
shareholders of a general or civil-law partnership even as far as such old contracts are 
concerned? Second: Do British companies the central management of which has 
been located in Germany at the time of “Brexit” enjoy grandfather protection also 
for the future, so that they could continue to have legal capacity in full respect of 
their legal form as provided by UK law?  

a. Intertemporal effect of a change of the applicable law regime 

In order to answer these questions, it is necessary to recall some general rules 
about the admissibility of changes of the applicable law regime in the law of conflicts. 
The most common case of a change of the applicable law is a simple factual change 
in the connecting factor, whereas the conflict of laws rule to be applied remains the 
same: If, for example, a company moves the place of its central administration from 
country A to country B and both systems of law follow the seat of management rule, 
the company law regime to be applied to that company changes from the law of 
country A to the law of country B.32 With regard to “Brexit”, the issue is not, 
however, any factual change in the connecting factor. On the contrary, it is the 
conflict of laws rule itself that is altered, as after “Brexit”, German courts will apply a 
different conflict of law rule than before on companies that have been established 
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under British law. This new conflict rule refers to German substantial company law 
instead of referring to British law. If it is also applied to pre-existing companies, this 
constitutes a change of the applicable law regime. 

The main problem with respect to changes of the applicable law regime is the 
question of their retroactivity. Of course, a state is free in regulating factual situations 
that are located exclusively in the future.33 Therefore, it will not constitute a legal 
problem to deny to a company established in accordance with English law the 
possibility to transfer the place of its central management to Germany while still 
keeping its English legal form.  

In contrary, situations that have been totally completed when a change of the 
applicable law regime takes place, have to be accepted as such.34 For example, para. 7 
of the Austrian law on the law of conflicts stipulates, and this constitutes a general 
principle of law: “The subsequent alteration of the conditions governing the 
attachment to a particular legal system has no influence on already completed facts.” 
Thus, it will not be possible after “Brexit”, for instance, to declare void a sales 
contract concluded with an English Limited company for the reason that the contract 
had been concluded by an externally hired manager and that this would be in 
violation of a principle governing the representation of a general partnership under 
German law which stipulates that the management consists of the members of the 
partnership.   

b. Limited liability for pre-existing social debts 

More difficult to answer are, however, the question how it should be dealt with 
the issue of personal liability of the associates for pre-existing social debts at the time 
of “Brexit”, for example because of a contract that had been concluded before, and, 
more general, the question whether a British company whose central administration 
has been legally established in Germany before “Brexit”, must continue to be 
recognized as a company of that foreign legal form. 

                                                           
33  See Bundesverfassungsgericht (BVerfG – German Federal Constitutional Court), BVerfGE (Sammlung 

der Entscheidungen des Bundesverfassungsgerichts – Case Report of the Federal Constitutional Court) 
vol. 103, 271 (287) – “Pflegeversicherung IV”; 109, 96 (122). 

34  See BVerfGE 11, 139 (145); 13, 261 (271); 132, 302 (318) – “Streubesitzbeteiligung”. 



295 
 

(1). Constitutional limits of inauthentic retroactive effects 

The first question does not concern situations that have already been totally 
accomplished at the time of “Brexit”. The contract concerned may have been 
concluded in the past, and this at a time the company still benefitted from the 
freedom of establishment. The fulfilment and completion of the contract are, 
however, related to the future. If the contract had been already totally fulfilled and 
completed, the question of accessory personal liability of shareholders or associate 
would not arise.  

Thus, the first question rather concerns a current legal relationship – if for 
example, the purchase price has not yet been paid – the legal foundations of which lie 
in the past.35 The general rule in such “mixed cases” is that the legal effectiveness of 
the contract concerned and all its past effects are evaluated according to the formerly 
applicable law, whereas any future effects have to be assessed in accordance with the 
new applicable law.36 Therefore, in case of the conclusion of a contract with a 
Limited company represented by an externally hired manager before “Brexit”, the 
contract would be judged as valid pursuant to English law, but the associates’ liability 
for the claim not paid would have to be determined in accordance with German law 
from the time of “Brexit”, therefore in accordance with para. 128 HGB, as the 
Limited company would have been transferred into a general partnership following 
the “racecourse” jurisprudence.  

However, such “inauthentic retroactivity” of the change of the applicable law 
regime can encounter constitutional limitations. The German Constitutional Court 
has repeatedly pointed out in the context of inauthentic retroactivity of legal statutes 
that in principle, inauthentic retroactivity is possible, but that the protection of 
legitimate expectations may require exceptions to the effect that the inauthentic 
retroactivity of a certain law is not accepted.37 Accordingly, the Constitutional Court 
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requires that the interests at stake are carefully balanced.38 These are on one hand the 
general interest as expressed by the mere fact of a change of the legal environment, 
and on the other hand the legitimate expectation of the legal subjects in the legal 
continuity, with particular consideration of his or her fundamental rights.39 

This jurisprudence can be applied to the question whether the application of the 
seat of management rule following the elimination of the freedom of establishment 
after “Brexit” implies an inauthentic retroactive change of the applicable law regime, 
for in this respect, too, a new legal rule is introduced the applicability of which on 
factual situations that had been engendered in the past is uncertain. Although the 
application of the seat of management rule by the Bundesgerichtshof is not based on 
a decision of the legislator but on judicial development of the law, it is yet applied like 
statutory law and must thus comply with the constitutional limits of admissible 
inauthentic retroactivity of legal statutes. 

(2). Balancing of interests 

So the interests at stake need to be carefully balanced. As far as the general 
interest in the application of the seat of management rule is concerned, this interest 
should not be overrated. It is true, of course, that the seat of management rule can 
prevent a circumvention of mandatory provisions in company law which is not the 
case if the incorporation rule is applied. Also, a company would usually be active on 
the markets where its effective central administration is located, which is also an 
advantage of the seat of management rule.40 

On the other hand, the incorporation rule has also advantages. In particular, the 
determination of the applicable national company law regime is not difficult, as the 
state of incorporation is easily determined, and participants in legal transactions can 
usually be sure that they are dealing with a company having legal capacity in spite of 
its foreign legal form.41 Of course, the seat of management rule is obviously 
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preferable from the point of view of the German state, as otherwise, it would have 
decided to determine the applicable company law regime by applying the 
incorporation rule. However, the objective advantages of general interest are quite 
limited, which is evident due to the existence of states that generally follow the 
incorporation rule. 

The aspect of legitimate expectation, however, is rather strong:  At the very 
moment an English Limited company is established and legally moves its effective 
headquarter to Germany, and this under the umbrella of the freedom of 
establishment, its shareholders trust and do so legitimately that there is no personal 
liability. It is in this trust that they make dispositions of their personal assets. A 
shareholder who has to assume to be personally held liable for social debts at a later 
time will make different economic arrangements than if he can be sure not to be 
personally held liable in the future. 

It is not possible to put forward against the legitimacy of expectations that the 
shareholders have the possibility to make sure that the company is transformed into a 
German legal form that also implies limited liability in timely manner: With respect to 
the usual German limited liability company (Gesellschaft mit beschränkter Haftung – 
GmbH), there is a minimum capital requirement pursuant to para. 5 sect. 1 of the 
German Limited Liability Company Act (GmbH-Gesetz – GmbHG), and the 
required capital is not necessarily at the shareholders’ disposal, for which the 
shareholders cannot be reproached if the concept of the protection of legitimate 
expectation is taken seriously and if the shareholders could legitimately expect that 
their Limited company could operate from Germany.  

As far as the so-called “limited entrepreneurial company” (Unternehmergesell-
schaft – UG [haftungsbeschränkt]) is concerned, there is no minimum capital 
requirement, but an interdiction of investments in kind according to para. 5a sect. 2 
GmbHG, so that the assets of an English Limited company could not be brought 
into a German company of that legal form.42 

With respect then to a transformation into a “limited entrepreneurial company & 
Co. limited partnership” (UG [haftungsbeschränkt] & Co. Kommanditgesellschaft – 
KG), this might be a possible solution. However, an additional company would have 
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to be established, and, moreover, the legal admissibility of such a limited partnership 
depends on specific requirements concerning the nature of the business activities 
according to para. 228 of the German Transformation Act (Umwandlungsgesetz – 
UmwG).  

The last and perhaps most evident example for the unsatisfying possibilities of 
transformation is the transformation of a Limited Liability Partnership of English law 
is transformed into a limited liability partnership of German law (Partnerschaftsge-
sellschaft – PartG). The limitations of liability of the latter are far less extensive than 
the limitations of the former, as the personal liability of the associates can only be 
limited with respect to professional malpractice pursuant to para. 8 sect. 4 of the 
German Limited Liability Partnership Act (Partnerschaftsgesellschaftsgesetz – 
PartGG), whereas with respect to liabilities resulting from labor or rental agreements 
no limitation of personal liability is possible.43 

(3). Issues of transformation law 

On the other hand, it is possible under to German transformation law to 
introduce a personal liability of associates for pre-existing debts by means of the 
transformation of a corporation into a partnership, without constitutional objections 
being raised. According to para. 226 UmwG, a corporation may induce a change in 
legal form by a shareholder resolution and thus become a general or civil-law 
partnership. It is acknowledged that after such transformation, the associates are 
personally liable under para. 128 HGB also for the company’s pre-existing debts.44 
This is absolutely unproblematic with regard to the principle of legitimate 
expectations, as a shareholder resolution aiming at the transformation into a general 
or civil-law partnership is legally effective only if all shareholders have declared 
consent. 

Thus, although it is possible under German national company law that it comes 
to an unlimited personal liability of the associates for pre-existing debts as a result of 
the transformation from a corporation into a partnership, the change in legal form 
itself necessitates consent of all the shareholders then incurring unlimited personal 
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liability according to para. 233 UmwG.45 If only one single shareholder disagrees, the 
transformation has failed and the company remains in its original legal form.46 This is 
precisely the difference with regard to a forced change of the applicable company law 
regime as a consequence of “Brexit”. Therefore, the fact that German substantial 
company law also knows the occurrence of inauthentic retroactive personal liability 
of shareholders as a consequence of the transformation of a corporation into a 
partnership cannot reduce the value and the impact of the legitimate expectations of 
the shareholders of a British company. On the contrary: The provisions of the 
German Transformation Act clearly demonstrate that the principle of legitimate 
expectations is valued highly also in simple statutory law, as far as the unlimited 
personal liability of shareholders – or rather the absence of such liability – is 
concerned.  

Therefore, it would be unconstitutional to apply the rules of personal liability 
concerning a German general partnership on the shareholders of a British company 
for contracts concluded before “Brexit”. 

c. Grandfathering for future legal acts 

The second issue to be discussed deals with the question whether there is a 
general grandfather protection of existing British companies located in Germany also 
for the future, to the extent that such companies continue to be subject to the 
substantial company law regime that would be applicable according the incorporation 
system. In this respect, too – so even if the limitation of personal liability for 
contracts concluded in the past would remain untouched –, a change of the 
applicable law regime would entail inauthentic retroactivity because a “mixed” legal 
relationship is at issue.  

(1). No grandfathering for constitutional reasons 

Obviously, the legal relationship in question is none that has been totally 
accomplished at the time of “Brexit”, as it is the legal treatment of companies in the 
future that is concerned. But the situation can be neither regarded as entirely future-
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oriented because the fact that the companies in question have been established and 
have set up the place of their central administration in Germany before “Brexit” 
becoming effective, relates to the past. It is precisely this factual situation that even 
though relating to the past, continues to have an effect to the present and future, as 
otherwise the question of a change of the applicable law regime would not arise.  

Unlike it is the case with respect to the question of personal liability of associates 
for pre-existing debts, the legislator would not be hindered by constitutional 
requirements to order a change of the applicable law regime for British companies, as 
long as the absence of personal liability for pre-existing debts remains untouched. 
The legal positions of a company itself that is to be subject to a forced change of 
legal form, are not protected under constitutional law, as under Article 19 sect. 3 of 
the German Constitution, the Basic Law (“Grundgesetz” – GG), foreign legal entities 
cannot claim the fundamental rights constitutionally granted.47 The rationale 
expressed by this provision has to be applied also to the legitimate expectation 
principle laid down in the Constitution48, as it is in particular the fundamental rights 
of the addressees of an inauthentic retroactive provision that have to be considered 
in the process of balancing the general interests against the legitimate expectations49. 
Even though the German Constitutional Court has recognized that in spite of the 
wording of article 19 sect. 3 GG, legal entities incorporated in a member state of the 
European Union are also beneficiaries of the protection granted by the fundamental 
rights50, this would be of no use to British companies after “Brexit”, as the United 
Kingdom will not be a member state any more.  

As far as the legal positions of the shareholders or associates of a British 
company that may indeed be constitutionally protected natural persons, or legal 
entities incorporated in the EU, are concerned, these positions do not outweigh the 
general interest in the given context, as the legitimate expectations of the 
shareholders have less impact than with regard to the question of personal liability 
for pre-existing contracts. For from the beginning of the applicability of the seat of 
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management rule, all contracts should be concluded in the awareness of the fact that 
the company is submitted to the German company law regime, so the associates can 
adjust to the altered legal environment financially. 

(2). Principles expressed in statutory law   

On the other hands, it is one of the main principles of the German legal order 
that the effectiveness of dispositions and legal acts – thus, in the given context the 
establishment of a Limited liability company or Limited liability partnership in 
Germany – must not be destroyed by a mere change of legislation that had been the 
basis for the decision.51 The protection of such so-called “vested rights”52 precludes 
in many cases a change of law regime for certain situations.53 

For example, article 7 sect. 1 of the Introductory Law to the German Civil Code 
(Einführungsgesetz zum Bürgerlichen Gesetzbuch – EGBGB) which contains the 
International Private Law says that the legal capacity and capacity to contract of a 
natural person are governed by the law of the country of which the person is a 
national. But then, sect. 2 of this provision states that the once acquired legal capacity 
or capacity to contract shall not be lost or restricted by the acquisition or loss of legal 
status as a German national.  

There is no apparent reason not to apply this legal thought to corporate bodies. 
The fact that article 7 sect. 2 EGBGB relates only to natural persons and not to legal 
entities does not precluded its application to the latter by analogy, given that the 
German legislator has not created any legal provision concerning the applicable law 
on legal entities. The gaps that judicial case law has left with regard to changes of the 
company law regime may therefore well be filled by calling on assessments of the 
legislator concerning similar problems. 

The rationale of para. 233 of the German Transformation Act supports the 
proposed solution. According to this provision, the transformation of a capital 
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company to a partnership by shareholder resolution necessitates in principle the 
consent of every shareholder that is supposed to undergo personal liability in the 
partnership. The legitimate expectation of a shareholder that he will not incur 
personal liability for company debts – and this also for future debts – is thus highly 
valued by statutory law. It is also for this reason that in case of a “hard Brexit”, the 
application of the seat of management rule that is to be followed merely due to 
settled case law and not due to an order of the legislator will have to be modified 
such as to ensure a grandfathering of pre-existing companies.    

(3). Valuations of public international law 

According to article 70 para. 1 lit. b) of the Vienna Convention on the law of 
treaties to be applied on international treaties such as the Treaty on European Union 
and the Treaty on the Functioning of the European Union, the termination of such 
treaty does not affect any right, obligation or legal situation of the parties created 
through the execution of the treaty prior to its termination. According to article 70 
para. 2 of the Vienna Convention, this also applies in case a state denounces or 
withdraws from a multilateral treaty in relation to that state and each of the other 
parties to the treaty.  

Of course, the individual companies are not parties to the EU Treaties, yet all EU 
member states are. Thus, the “legal situation” created by an EU member state like 
Germany through the execution of the EU Treaties shall not be affected by the 
withdrawal of the United Kingdom from these Treaties. The acquisition of legal 
capacity by British companies in an EU member state – and vice versa – is, however, 
part of that legal situation. Although it is clear that individual persons or companies 
may not support a claim on article 70 of the Vienna Convention, it can be assumed 
that a state does not try to evade its obligation imposed by international treaties, so 
that national law should be interpreted in a way accommodating international law.54 
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IV. Result 

It must be concluded, therefore, that companies that have been established under 
one of the British partial legal orders, but have their effective seat of management in 
Germany at the time the withdrawal of the United Kingdom from the European 
Union takes effect, continue to be treated in accordance with that British legal 
subsystem if no withdrawal agreement is concluded. 
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I. Introduction: Brexit background. Withdrawn EU Process. Common 
Market implications. 

1. Withdrawn EU Process 

As it is known, since 2007 (Treaty of Lisbon), the EU Treaty offers a Member 
State an explicit legal basis to leave the EU (Article 50 TEU). Pursuant to Article 
50(2) TEU, the UK can start the exit procedure by giving notice to the European 
Council, and the exit agreement will be concluded on behalf of the EU by the 
Council, acting upon a qualified majority and after having obtained the consent of the 
European Parliament.  

The agreement must set out the arrangements for the UK’s exit, on one hand, 
and take account of the framework for the UK’s future relationship with the EU, on 
the other hand. The UK cannot participate in the relevant discussions or decisions of 
the European Council or Council. The EU Treaties cease to apply to the UK from 
the date of entry into force of the exit agreement or, if there is no such agreement, 2 
years after the date of notice under Article 50 TEU, unless the European Council, in 
agreement with the UK, unanimously decides to extend this period.  

Due to the fact that the exit procedure has never been called for, the way forward 
is full of uncertainties. Apart from Article 50 TEU, no further provisions or 
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guidelines apply. This uncertainties rise out in all the legal issues which are related to 
EU Law: no single subject will be out of suffering certain Brexit effect or impact, 
though is clear that some “subjetcs” will be specially “damaged” by the Brexit 
process.  

This could be the case of Intellectual Property Rights. Intellectual Property is an 
important asset of any business: Obtaining and maintaining adequate intellectual 
property protection at national, European and international level, are key elements of 
a long term business strategy. In this scientific Paper, we provide an overview of the 
impact that Brexit will have on EU Market and specially in Intellectual Property 
Rights, and also the main challenges caused by Brexit in the field of Intellectual 
Property Rights, according to a cronological metodology. 

Anyway, all the issues dealing with Intellectuall Property Rights will be dealt 
within the Common Market: Brexit is not an issue that could be dealt with isolated 
from the European Union and specialley isolated from the future of the European 
Union. This idea has been deeply recently assumed by the European Institutions 
throught the enactment of the Paper from Comission “Refundation of European 
Union”2. 

Brexit process, as said before, will take some time to be finished; at the moment 
of the writting of this Paper, the first Agreement Round rises with the result of UK 
goberment and EU Institutions have reached an agreement dealing with rights of EU 
citizens living in UK, finantial issues, and the issues dealing with North Ireland 
Border (8th December 2017). The second Round Agreement was scheduled for mid-
December 2017, and it has dealt with security issues and Trade matters. At the time 
of writting this Paper, no releveants agreeements have been already achieved, being a 
great number of issuses –if not most of them-, opened for new discussions and 
future agreements. 

2. Brexit consequences relating to EU Regulations, EU Directives and 
the CJEU 

2.1. One of the most important issues that has to be clarified dealing with the 
post-Brexit is which law will be apliyed in UK. European law will continue to apply 

                                                           
2  “White Paper on the the future of Europe”, COM (2017) 2025 final, 1.3.2017. 
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to the UK. It is important to distinguish between Regulations and Directives: On the 
one hand, EU Regulations are directly applicable to all EU Member States without 
the need for national legislation. On the other hand, Directives must be implemented 
into national law before they take effect. In the UK, Directives are implemented by 
Statutory Instruments or Acts of Parliament. After Brexit, Regulations will cease to 
be applicable, as they only have effect throughout the EU of which the UK will no 
longer be a Member. 

Those Directives that have already been implemented into UK law by primary 
legislation   are likely to remain in effect unless the UK Parliament decides to repeal 
or amend the national laws that transposed them. The position of those Directives 
that have been implemented by secondary legislation is unclear; some commentators 
consider that these Directives will survive, while others consider that Directives will 
fall when the empowering legislation, namely the European Communities Act 1972, 
is repealed3. 

2.2. It is the Government’s position that, upon leaving the EU, the Court of 
Justice of the European Union (CJEU, which includes the General Court) would 
cease to have jurisdiction over UK matters and so cease to be binding authority.  

But it is said that, in practice however, their decisions may still indirectly influence 
the UK courts4. This will probably occur in the scope of trademarks: In relation to 
trade marks, the law as it now applies in the UK under the Trade Marks Act 1994, 
which follows the EU Trade Mark Directive, has been largely developed by decisions 
of the CJEU. Whether the UK courts will see fit to depart from decisions of the 
CJEU in the future remains to be seen. The same to some extent applies to the Law 
of Designs. 

                                                           
3  “The Impact of Brexit on Intellectual Property”, CIPA, 11th october, 2017, page 2, www.cipa.org.uk./ 

policy-and-mnews/briefing-papers 
4  As has been pointed out (CIPA, page 2), for example, the Boards of Appeal (BoA) of the EPO will 

continue to follow the CJEU rulings on the Biotech Directive and the UK Courts may continue to pay 
attention to the BoA decisions. In the past, the CJEU’s interpretation of the Biotech Directive has 
caused some concern, in particular with regards to the patentability of stem cells. The UK courts may 
wish to diverge from CJEU precedent, but may be cautious as to do so as it would move away from the 
position of other EPO contracting states. Further, if the UPC goes ahead, the UPC will be bound by the 
CJEU’s decisions on the Biotech Directive and SPCs. Whether or not the UK courts will be thereby 
bound will depend upon its relationship with the UPC. 
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II. Chronological evolution of Brexit Process: possible EU scenaries 
regarding Trade Agreements and Commercial issues 

1. The date to take into account (first stage) dealing with the start of Brexit 
process is 23rd June 2016 (UK Brexit Referendum), though the formal starting of 
withdrawal process (art. 50 EUT) was only applied in 2017. 

2. A second stage within the Brexit Process started on the 2nd of February 2017, 
when UK government enacted the Document “The United Kingdom´s exit from and 
new partnership with the European Union”5. The Document contains detailed Rules 
about how UK should leave EU, according to the way the Prime Ministry announced 
in the Parliament last 17th June 2017. 

The “way out” from EU would be done according to the 12 Principles which 
were pointed out by the Prime Ministry, Principles which are also mentioned in the 
Document. Some of these Principles are directly related to Trade issues, specially 
Principles 8 and 9: 

Principle 1: “Providing certainty and clarity: We will provide certainty wherever we can as 
we approach the negotiations”. 

Principle 2: “Taking control of our own laws: We will take control of our own statute 
book and brong an end to the jurisdiction of the Court of Justice of the European Union in 
the UK”. 

Principle 3: “Strengthening the Union: We will secure a deal that works for the entire 
UK for Scotland, Wales, Northern Ireland and all parts of England. We remain fully 
committed to the Belfast Agreement and its successors”. 

Principle 4: “Protecting our strong and historic ties with Ireland and maintaining of the 
Common Travel Area, whilst protecting the integrity of our immigration system and which 
protects our strong ties with Ireland”. 

Principle 5: “Controlling immigration: We will have control over the number of nationals 
coming to the UK”. 

                                                           
5  Presented to Parliament by the Prime Minister by Command of Her Majesty, February 2017. 
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Principle 6: “Securing rights for EU nationals in the UK, and UK nationals in the EU: 
We want to secure the status of EU citizens who are already living in the UK, and that of 
UK Nationals in other Member States, as early as we can”. 

Principle 7: “Protecting workers’ rights: We will protect and enhance existing worker’s 
rights”. 

Principle 8: “Ensuring free trade with European Markets: We will forge a  new strategic 
partnership  with the EU, including a wide reaching, bold and ambitious free trade 
agreement, and will seek a mutually beneficial new customs agreement with the European 
Union”. 

Principle 9: “Securing new trade agreements with other countries. We will forge ambitious 
free trade relationship across the world” 

Principle 10: “Ensuring the UK remains the best place for science and innovation: We 
will remain at the vanguard of science and innovation and will seek continued close 
collaboration with our European Partners”. 

Principle 11: “Cooperation in the fight against the crime and terrorism: We will continue 
to work with the EU to preserve European security, to fight terrorism, and to uphold justice 
across Europe”. 

Principle 12: “Delivering a smooth, orderly and exit from the EU: We will seek a phased 
process of implementation, in which both the UK and the EU institutions and the 
remaining EU Member States prepare for the new arrangements that will exist between 
us”. 

After reading these principles, and specially principles 8 and 9, its seems quite 
clear which are the new stages that UK pretends to take: UK will have to deeply 
negotiate to achieve trade agreements, on the one hand,  and UK will try to achieve 
as a goal a kind of  “Trade hyperglobalization”, on the other hand. 

The Document ends with a Final Conclusion (“The Government has made clear 
that we will honour the choice that the people of the UK made on the 23rd June 
2016; that the UK will leave the EU. We will seek an ambitious future relationship 
with the EU which Works for all the people of the UK and which allows the UK to 
fulfils its aspirations for a truly global UK”), and two Annexes. 
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The first Annex (A) is referred to some different international agreements (and 
also some mechanisms to resolve international disputes) which could  be an example 
for the future relation EU-UK (for example, the EU and Canada  Comprehensive 
Economic Trade Agreement, CETA; EU-Switzerland bilateral Arrangements; North 
America Free Trade Agreement, NAFTA; Mercosur; New Zealand-Korea Free Trade 
Agreement; World Trade Organization, WTO). The second Annex (B) deals with the 
Brexit influence in the relation UK and Ireland (North Ireland). 

3. A third stage starts with the 2017 White Paper of the Commission already 
mentioned above. 

After the UK government enacted the Bill on 13 July 2017, about the withdrawal 
of UK from EU – which was designed to ensure that the UK exits from EU will be 
developed “with certainty, continuity and control”, the Commission drafted the 
“White Paper on the Future of Europe”6.  

The mentioned Document, which deals with the Future of Europe, proposes 
some Reflections and possible scenarios for a 27 Member States Europe in 20257. 
This 30 pages Document contains a deep analysis of the current situation in Europe, 
dealing with financial, social, commercial, and military issues, and the reasons why 
Europe has been involved in deep structural changes which have affected the daily 
life of all European citizens. But the Commission Document deals also, which I 
consider to be of the most importance for the purpose of this scientific contribution, 
with the possible and potential scenarios which could occur within EU. From this 
point of view, the Commission considers 5 possible EU scenarios after Brexit, which 
are firstly mentioned in the White Paper, and afterwards exhaustively developed in 
the Annexes to the White Paper8. Anyway, the Commission states that these 5 
possible scenarios are not detailed action planes which have a binding effect, but are 
only suggestions scenarios which pretend to stimulate reflection and debate and 
which could guide the construction of the new EU before 2025. 

Though the Commission has taken into consideration most of the aspects and 
perspectives dealing with EU, the Document shows the great importance that issues 

                                                           
6  COM (2017) 2025 final, 1.3.2017. 
7  COM (2017) 2025 final, 1.3.2017. 
8  Annex 2, COM (2017) 2025 final, 1.3.2017, “Annex to the Comission White Paper  in the future of 

Europe. Reflexions and scenarios for a 27 Europe in 2025”. 
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dealing with social, economic, defence and security, and commercial aspects have 
from the EU perspective. 

According to the aim of this scientific contribution –the impact the Brexit will 
have into the EU Commerce and Intellectual Property Rights within EU Common 
Market-, we should now give a quick overview about how would be the EU Market 
according to each possible scenario. According with Annex 2 to the Commission 
White Paper, the first scenario could be a “stand by” situation, which means that the 
single market would be specially reinforced, particularly the energy and the digital 
areas. The EU-27 would have to achieve progressive commercial agreements in order 
to fulfil it aims. 

The second scenario would imply that EU-27 would only reinforce the single EU 
market, which means that EU will not be any more interested in reinforce other 
cooperation areas (as immigration o security). This potential scenario would imply 
that all issues related to external EU policy, or migration issues should be dealt with 
within a bilateral agreement which would have to be signed and developed ad hoc for 
every specific situation. 

The third potential scenario could be that which would imply that those EU 
Member States which would like to cooperate each other and reinforce cooperation 
in some specific areas, could do so. This scenario is not a fully new one, because this 
situation has been already occurred in EU dealing with the Schengen Area, which 
only involves those Member States which wished to do so. According to this 
situation, commerce would be reinforced and EU-27 would have to achieve new 
progressive commercial agreements. 

The fourth potential scenario would imply that some areas – as Health issues or 
Labour issues- will not been related to EU competence, but to every Member State. 
However, Commerce issues would still be a UE competence. 

And finally, according to the fifth potential scenario, a reinforcement of EU 
competences would occur, which would means that a new EU structure would arise 
to some extent: the 27 EU Member States would deeply cooperate each other, and 
also a strong harmonization of Law would be needed. Commercial issues would 
remain and be dealt with only at an EU level. 
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III. The Exit Scenarios regarding UK: Brexit and the impact in 
Intellectual Property Rights 

1. General considerations 

As mentioned above, there are a number of Brexit scenarios9. At one end of the 
spectrum, the UK would follow Norway’s example and remain closely integrated 
with the EU. Under this “Norway model”, the UK would become a member of the 
European Economic Area (EEA) and the European Free Trade Association (EFTA). 
The UK would have access to the EU single market, remain subject to the EU 
principles of free movement of goods, people, services and capital, and continue to 
make budgetary contributions to Brussels. The UK would also remain subject to 
most EU legislation and to the Court of Justice of the European Union (CJEU) 
jurisprudence, via the EFTA Court. However, the UK would have much less 
influence over any new EU legislation10.  

At the other end of the spectrum is the “World Trade Organisation (WTO) 
model”. This would see the UK break from the EU completely to rely on WTO 
rules. However, these rules would only govern future trade between the UK and 
other countries. In all other respects, the UK would become a sovereign island able 
to makes its own policies on matters currently regulated by the EU, such as 
immigration. The UK would no longer be subject to EU legislation or CJEU 
judgments.  

Which model is going to be chosen will be a matter for negotiation between the 
UK, the EU and any other affected parties, including the current members of the 
EEA (Norway, Iceland and Liechtenstein). At the current moment, UK government 
is placed at the second negotiation round (Agreements dealing with border and was 
achieved in December 2017), which seems to be long and very intense. 
  

                                                           
9  See Traub, F./Clay, A.,  How would a Brexit Affect IP Rights?, page 1. 
10  See Traub, F./Clay, A.,  How would a Brexit Affect IP Rights?, page 1. 
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2. How will impact the commercial agreements in Intellectual 
Property Rights? Which will be the impact of the Brexit relating to 
Intellectual Property Rights? 

 In general terms, we could admit that the closer the post-Brexit relationship 
between the UK and EU11, the lesser the impact on IP rights. However, some 
consequences for IP will follow regardless of the nature of the future relationship 
between the UK and EU, issues which will be developed in this Chapter.  

So, the question arises: How will Brexit impact in the existing Intellectual Property Right? 
There is no immediate risk of loss of existing IP rights in the UK. They remain 

valid in the UK throughout the two-year transition period during which the Brexit 
negotiations will take place. After this transition period, and depending on the 
outcome of the negotiations, the following considerations according to each subject 
should be taken into account. 

IV. Copyright Law 

Taken into account that the UK is a member of an important number of 
international treaties and agreements, UK copyrights (music, films, books and photo) 
are protected around the world and will continue so after Brexit process takes place. 

As known, the EU has adopted several Directives in the field of copyright law, 
requiring coherent implementation under EU Member State law and thus ensuring a 
certain level of convergence as far as substantive protection requirements and the 
interpretation thereof (by established case law of the EU Court of Justice)12 are 
concerned. We could then see in this aspect a negative consequence coming from 
Brexit, which is that the high uniformity level achieved in Copyright Law could not 
be aimed anymore: Copyright Law will have different interpretation within UK and 
EU Member States. 

With respect to databases, these are generally protected at national level by 
copyright legislation and/or specific sui generis legislation. It is well known that both 
protective regimes are based on EU Harmonisation Directives. Although the UK is 

                                                           
11  Shorthose, S., “Brexit: English Intellectual Property law implications”, www.twobirds.com/en/new/ 

articles/2016/uk/brexit-english-intellectual-property-law-implications, 5/12/2017. 
12  Carbonell, J./Vila, E., “Propiedad Intelectual e Industrial”, http://www.jausaslegal.com/consecuencias 

delbrexitenmateriadepropiedadindustrial1/07/2016. 
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not expected to adopt radically different copyright or database protection laws after 
Brexit, businesses should note that there will be more room for differing 
interpretations and over time perhaps an alignment of the UK protection regime with 
the US copyright system as well, unless the UK decided to join the EEA13. 

V. Trade secrets (‘knowhow’) 

In the EU, unlike other jurisdictions such as the US, trade secrets are not 
protected as such by intellectual property legislation. Trade Secrets are not considered 
to be ‘intellectual property rights’ in the strict sense, capable of being ‘owned’ by a 
person or entity. 

In order to meet the growing business demand for adequate and harmonised 
protection of trade secrets in the European Union, and to ensure an equal degree of 
protection for trade secrets in the different EU Member States, a Trade Secrets 
Directive was adopted in May 2016, yet to be implemented in many Member States’ 
national legislation by June 2018.14 The Directive introduces a common definition of 
trade secrets, as well as different means by which victims of the misappropriation of 
trade secrets may obtain redress15. 

It has yet to be seen whether the UK will voluntarily implement the Trade Secrets 
Directive in its national legislation before Brexit takes effect. Anyway, it seems that a 
the unified protection and redress mechanisms will be lost for the UK after Brexit, 
unless the UK decides to join the EEA. 

VI. Patents 

 The UK’s participation in the existing European patent system would be 
unaffected by a Brexit. The system is governed by the European Patent Convention 
and is independent of the EU. Indeed, non-EU members, including Norway, 
Switzerland and Turkey, are signatories to the Convention and participate in the 
system. Following a Brexit, UK and non-UK patentees would, as they can now, be 

                                                           
13 See “What might change Intellectual Property”, Loyens/Loeff, pages 4 and 5. 
14  For some general considerations about 2016/943 Directive, see Erdozain López, J.C., “Comentarios a la 

nueva Directiva (UE 2016/943, sobre Secretos Comerciales”, http://noticias.juridicas.com/ 
conocimiento/articulos-doctrinales/11313-comentario-a-la-nueva-directiva-ue-2016-943-sobre-secretos-
comerciales/. 

15 See “What might change Intellectual Property”, Loyens/Loeff, pages 4 and 5. 
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able to make a central application to the European Patent Office (EPO) designating 
the UK and obtain national UK patent rights. 

However, most EU states are in the process of implementing a new EU-wide 
patent with its own dedicated court system. This new Unitary Patent (planned for 
2017) will be obtained through the EPO in a manner identical to that used for 
existing EPC patent applications: a single application will be filed at the EPO, 
designating all EU states. Within a month after grant by the EPO, the patent owner 
has the option to file a request for unitary effect, which will lead to his patent then 
becoming a single Unitary Patent in all the EU member states which have signed up 
to the new patent system and have ratified the relevant agreements as of the date the 
request is filed16. 

The new Unitary Patent will have its own court – known as the Unified Patent 
Court – which will deal with validity and infringement.17 The new court will have 
multiple branches throughout Europe, each of which will be able to grant a Europe-
wide injunction against a patent infringer as a result of a single set of legal 
proceedings in a single court. Equally, the new court will also have powers to 
centrally revoke a unitary patent across all the countries it has effect in18. 

It was initially envisaged that the new system will, subject only to any UK vote for 
a Brexit, came into effect whenever in 2017. However, 13 EU member states must 
first ratify the Unified Patent Court Agreement, including the UK, France and 
Germany. France has already ratified, but the UK and Germany have yet to do so 
pending clarification on matters such as court technology and judicial appointments.  

Regardless of whether the Norway or the WTO model was chosen, a Brexit 
would impact on this system as it is underpinned by EU legal measures. The Unitary 
Patent regime is an EU initiative and participation is contingent upon being a 
member of the EU. After Brexit, the UK would no longer be eligible to participate 
absent further legislative measures (Although in 28th November 2017 UK 
government confirmed its intention to continue with the arrangements to ratify 

                                                           
16 See “What might change Intellectual Property”, Loyens/Loeff, pages 3 and 4. 
17  See García Vidal, A., “La Patente Europea con efecto Unitario (II). El Tribunal Unificado de Patentes: 

estructura, competencia, derecho aplicable y ejecución de resoluciones”, Análisis GA&P,  mayo 2013, 
pages 1-5. See Valverde, N., “La patente unitaria europea entra en un callejón con difícil salida”, 
www.publico.es/ciencias/patente-unitaria-europea-entra-callejon-dificil-salida. 30/10/2017, pages  4 y 5. 

18 See “The impact of Brexit on Intellectual Property”, CIPA, pages 7 and 8. 
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United Patents Court Agreement)19: the chosen seat for the satellite court of the 
Unified Patent Court for chemical and pharmaceutical patents will also have to be 
renegotiated. This seat is currently based in London, and will now have to be 
relocated to another EU Member State20. 

So, it seems that after Brexit, introduction of the new regime would inevitably be 
delayed as the underlying legal framework would have to be amended. 

However, the opportunity to apply for “Supplementary Protection Certificates” 
(“SPCs”) will change after the Brexit process. SPCs allow for the term of patent 
rights to be extended for certain medicinal and plant-protection products. As they are 
“EU creations”, they will no longer be available in the UK after Brexit, unless the 
UK government adopts equivalent national legislation during the transition period, or 
decides to join the EEA (in which case the SPC protection regime remains applicable 
to the UK). 

VII. Trademarks 

EU trade marks (previously known as community trade marks) would be 
impacted by Brexit, regardless of whether the Norway or the WTO model was 
chosen. 

As it is known, the EU trade mark regime is established by EU legislation and EU 
Trade Marks (EUTMs) give protection in every member state of the EU. In the event 
of a Brexit, existing EUTMs would cease to cover the UK, and Trade mark 
proprietors wanting continued trade mark protection in the UK would have to obtain 
a national UK trade mark in addition to their EUTM.  

It is quite unclear exactly what would happen about this issue. Presumably, 
transitional arrangements would be put in place allowing EUTM owners to convert 
their EUTM rights in the UK to a national right whilst retaining priority. The current 
system already allows the conversion of EUTMs into national rights and transitional 
arrangements are likely to follow a similar route. However, even if this occur, this 
would probably involves a fee, which could be substantial for large portfolios21. 

                                                           
19  “Reino Unido da un paso adelante hacia la patente unitaria europea”, www.baylos.com/reino-unido-da-

un-paso-adelante-hacia-la-patente-unitaria, 11/04/2018. 
20 See Traub, F./Clay, A.,  “How would a Brexit Affect IP Rights?”, page 1. 
21 See Traub, F./Clay, A., “ How would a Brexit Affect IP Rights?”, page 2. 
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 But, as a second possibility, the UK could also pass legislation to simply 
recognise the effect of EUTMs registered at the time of a Brexit, thereby postponing 
the need to convert to when the trade mark would be due for renewal.  

Whatever mechanism could be adopted, what is certain is that the UK Intellectual 
Property Office will face an unprecedented increase in workload. This could mean 
delays for EUTM owners in obtaining their successor UK rights22.  

New EUTMs filings post-Brexit would not cover the UK. An applicant would 
have to apply for a separate UK national trade mark. That would mean that an 
applicant would incur increased trade mark protection and maintenance costs as a 
result of having to make two separate applications to achieve the same geographical 
coverage as a EUTM currently offers. EUTM application fees might need to be 
adjusted to reflect the reduced scope of EUTM protection. 

But Brexit would also have other negatives consequences for EUTMs: On the 
one hand, Pan-European injunctions based on EUTM rights would no longer cover 
the UK. In respect of new applications for injunctions post-Brexit, the EUTM owner 
would need to bring two sets of proceedings where an infringement is occurring in 
one or more EU member states and in the UK. One set of proceedings would be 
needed before a EUTM court for a pan-European injunction to prohibit the 
infringement in the EU member state(s). Another set of proceedings would be 
needed before the UK courts in respect of the UK infringement. This will result in 
increased litigation costs.23 

On the other hand, the UK would fall outside the scope of existing pan-
European injunctions. A EUTM owner would need to bring proceedings before the 
UK courts seeking a fresh injunction to prohibit a UK infringement which was 
previously covered by the Europe-wide injunction (or seek an extension of the pan-
European injunction to cover the UK). This would, again, result in increased cost.24 
  

                                                           
22  See Saez, C., “EU Commission Position Paper on IP and brexit: Trademarks, Designs”, www.ip-watch. 

org/2017/09/12/eucommision-position-paper-ip.brexit.covers-trademark-desing-gis/ 
23 Traub, F./Clay,A., “ How would Brexit affect IP rights?. 
24 Traub, F./Clay,A., “ How would Brexit affect IP rights?. 
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VIII. Design 

For (registered or unregistered) designs, the same reasoning applies as for 
trademarks. As it is known, EU designs coexist with national design rights in the 
different EU Member States (also the result of an EU Harmonisation Directive). 

A formal exit from the EU implies that transitional measures will have to be 
taken to ensure continuing protection in the UK of existing EU-registered design rights.  

Dealing with unregistered designs, some protection will be lost, as the current 
equivalent UK law provides for a more limited level of protection than the equivalent 
EU law. If the UK were finally, and as a consequence of negotiation, to decide to join 
the EEA, the Designs Harmonisation Directive will remain applicable to the UK, in 
which case national divergence is expected to be limited25. 

It would imply, in other words, that designers in the UK would be set to lose a 
strong and inexpensive IP right to defend their designs against copying26. 

3. Parallel imports and exhaustion of rights 

As known, the principle of exhaustion of rights provides that where goods have 
been placed on the market in the EEA by the proprietor of a trade mark or registered 
design, or with his consent, the proprietor cannot rely on those rights to prevent 
further dealings with his goods (unless there are legitimate reasons to do so). And the 
ground of this rule is that exhaustion of rights exists to promote free trade in the 
EEA. 

As negotiations dealing with commerce issues are at the current moment still not 
finished, there could be some possibilities. If the UK exited the EU using the 
Norway model, exhaustion of rights would be unaffected as the existing exhaustion 
rules apply within the EEA.  

If the WTO model was adopted, there would be no exhaustion rules. This means, 
for example, that trade mark or design rights in force in EU member states could be 
used to prevent goods first sold in the UK from being imported into, and resold in, 
the EU. Similarly, trade mark or design rights in the UK could be used to prevent 
goods first sold in the EU from being imported into, and resold in, the UK. Parallel 

                                                           
25 See “What might change Intellectual Property”, Loyens/Loeff, page 3. 
26 See Traub, F./Clay, A., “ How would a Brexit Affect IP Rights?”, page 2. 
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trade in and out of the UK could decline. This could result in distinct UK and EU 
markets and price differentials27. 

So, as said before, the position may change during any transitional period and, 
thereafter, following the UK’s exit depending on the precise arrangement reached. If 
the UK, after  leaving the EU, does not  join any other Agreement (e.g. EEA or 
EFTA), as the existing rules on exhaustion of rights will cease to apply, this would be  
a complex area in which some Intellectual Property Rights Associations  are already 
working with stakeholders to achieve clarification on this issue. There is a possibility 
that this could lead to a more advantageous regime for rights holders28.  

This matter was a significantly complicated by the Irish border problem, namely 
whether the border between Northern Ireland and the Republic was going to be  a 
soft or hard border with inspection of all commercial traffic after UK exit, but as 
mentioned before, on December 2017 an agreement about this issue was already 
achieved (soft border). 

4. European Digital Single Market 

A goal for 2020 within the European Digital Agenda is to increase the EU digital 
commerce (e-commerce) within the EU Member States. From this point of view, 
there is a real risk that the UK will be shut off from operating in the European Single 
market. The goal behind the single digital market was to promote common data 
protection laws, provide better access to products and services at reduced costs, and 
generally increase adoption and acceptance of digital services.29 After Brexit, there 
will be differences in the attitudes of different European countries towards the use of 
social and digital media marketing30.  

                                                           
27 See Traub, F./Clay, A., “ How would a Brexit Affect IP Rights?”, page 2. 
28 See “The impact of Brexit on Intellectual Property”, CIPA,  page 8. 
29 See “What might change Intellectual Property”, Loyens/Loeff, page 4. 
30  See Shorthouse, S., “Brexit: English Intellectual Proeprty Law implications”, www.twobirds.com/en/ 

news/articles/2016/UK/brexit, september 2017, page 3. 
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IX. Final Conclusions 

According to the new era which will be a reality in the next future, EU 
Institutions have a taken some measures in order to have a general overview about 
how the EU could be after Brexit, which will be the issues that will have to be dealt 
with, and how will be the EU goals be achieved. To what extend EU will be different 
form the current EU, is something we will have to check after Brexit process and at 
the end of 2025. Though some minor impacts are expected in several Property Rights 
within Intellectual Property Rights, Brexit will impact to some extend into these 
rights. How much negative consequences will be produced is something which 
cannot be pointed out at the present moment, but a question of how will UK and the 
EU negotiate within the commercial agreements that will probably be achieved. 
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FernUniversität in Hagen, Germany 

I. Introduction 

The topic might suggest a description of the legal situation in Germany in cases a 
British job seeker or a British employee is discriminated against on grounds of his or 
her nationality. This is not quite correct. Therefore, two remarks shall be made in 
advance. First there is question of the conflict of laws. Here it is assumed that 
German law governs the case. Whether the case is brought before German courts or 
other national courts isn’t actually decisive.1 Second it will be shown that the relevant 
legal rules can be found in EU law or in international agreements. Thus, from the 
British perspective, those rules are also applicable if other (European) law regimes 
govern the case, e.g. if the British worker is working in France and is discriminated 
against by his or her French employer (i.e. most likely French employment law will 
govern the case). From the German perspective those European and international 
rules are generally applicable – British nationality is just one of many nationalities 
those rules are made for. And yet the case of British nationality is interesting from 
the German perspective because in the future it might serve as an important example 
of how third country nationals are to be treated legally when it comes to 
discrimination based on nationality in employment law.  

                                                           
1  Cf. art. 3, 8, 9 of the Regulation (EC) No 593/2008 on the law applicable to contractual obligations 

(Rome I), OJ L 177, p. 6. 
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II. Discrimination in German employment law – some general remarks 

Compared to common law systems the history of discrimination law in German 
employment law is very short. The history of German employment law itself is old 
and very developed, maybe even too detailed in certain areas. In the vast majority of 
cases it offers an effective protection for workers, some employers obviously would 
say it offers too much protection.  

However, until about 10 years ago (national) discrimination laws in the German 
employment law system did not exist (with some exceptions). Starting from 1945 
Germany did have cases on discrimination issues. Those cases were mostly cases 
regarding gender discrimination. The court’s decisions were based on art. 3 of the 
German constitution (apart from European Community law).  

Basic Law for the Federal Republic of Germany (Grundgesetz) 
Article 3 [Equality before the law] 

(1) All persons shall be equal before the law. 
(2) Men and women shall have equal rights. … 
(3) No person shall be favoured or disfavoured because of sex, parentage, race, language, 

homeland and origin, faith, or religious or political opinions. No person shall be 
disfavoured because of disability. 

At first glance this article seems to be the legal solution for a lot of discrimination 
issues and it certainly is. However, nationality is not mentioned in art. 3 Grundgesetz 
and even if it was, the problem remains that art. 3 Grundgesetz isn’t applicable in 
employment law cases. Employment law in the German law system is part of the civil  
law. Art. 3 Grundgesetz – in a general sense – is part of the public law system. Art. 3 
Grundgesetz can be used as a legal basis when a citizen is discriminated against by the 
public authorities. But the citizen cannot refer to this article if he or she is 
discriminated against by another citizen.  

This distinction or legal border between civil law and public law is fundamental 
within the German law system. This should be kept in mind because the general 
problem of the distinction between public and private law will return later, when 
European Union Law is presented. 
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The fundamental change in German employment law occurred in 2006, when the 
three main European directives on discrimination were implemented into German 
national law.2 For the German lawyer this was a rather new kind of legislation by 
which discrimination on the basis of gender, age, racial or ethnic origin, religion or 
belief, disability, age or sexual orientation was forbidden. And yet again „nationality“ 
is not among the reasons for discrimination   just mentioned.3 

Lawyers from common law systems might ask  how cases of discrimination where 
dealt within Germany before 2006, when those cases  occurred under civil law, that is 
in employment law cases. In fact, very little happened on the legal playing field. 
Discrimination between natural or legal persons was regarded as a moral problem, 
but not as a legal problem. If a job seeker or an employee was discriminated against 
by the employer this was an unfortunate situation and bad behaviour on the part of 
the employer, but it wasn’t a legal issue. The biggest exception to this rule was, of 
course, gender discrimination.  

In this legal setting very little attention was paid to  “nationality” as a reason for 
discrimination  . And yet the idea that discrimination based on nationality should be 
forbidden in employment law was implemented into the German law system by the – 
then so-called – European Community in 1957.  

                                                           
2  Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between 

persons irrespective of racial or ethnic origin, OJ L 180, 19.7.2000, p. 22.; Council Directive 
2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 
employment and occupation, OJ L 303, 2.12.2000, p. 16; Directive 2006/54/EC of the European 
Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal 
opportunities and equal treatment of men and women in matters of employment and occupation 
(recast), OJ L 204, 26.7.2006, p. 23. 

3  Cf. Art. 3 Abs. 2 Council Directive 2000/43/EC. 
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III. Discrimination based on nationality  

1. History 

This process started in 1957 by art. 48 of the Treaty establishing the European 
Community: 

Treaty establishing the European Community (25/3/1957)4 
Article 48  

1. Freedom of movement for workers shall be secured within the Community. 
2. Such freedom of movement shall entail the abolition of any discrimination based on 

nationality between workers of the Member States as regards employment, remuneration 
and other conditions of work and employment. ... 

Art. 48 today is art. 45 TFEU and it still has the same wording. 5 Some ten years 
after the treaty a European regulation on this subject came into force. 

Regulation (EEC) No 1612/68 of the Council on freedom of movement 
for workers within the Community (15/10/1968) 6  

Article 7 
1. A worker who is a national of a Member State may not, in the territory of another 

Member State, be treated differently from national workers by reason of his nationality 
in respect of any conditions of employment and work, in particular as regards 
remuneration, dismissal, and should he become unemployed, reinstatement or re-
employment; … 

4. Any clause of a collective or individual agreement or of any other collective regulation 
concerning eligibility for employment, employment, remuneration and other conditions of 
work or dismissal shall be null and void in so far as it lays down or authorises 

                                                           
4  Cf. ec.europa.eu/archives/emu_history/documents/treaties/rometreaty2.pdf. 
5  Art. 45 TFEU is lex specialis in relation to art. 18 TFEU (art. 12 EC Treaty) which provides for a 

general obligation of non-discrimination on grounds of nationality, cf. CJEU 25/7/2017 – C-566/15, 
ECLI:EU:C:2017:562 (paragraph 25) – Erzberger; CJEU 22/6/2017 – C-20/16, ECLI:EU:C:2017:488 
(paragraph 30) – Bechtel; Tillmanns in: Henssler/Willemsen/Kalb, Arbeitsrecht Kommentar, 8. Aufl., 
2018, Art. 45 TFEU Rn. 39 with further references. 

6  OJ L 257, p. 2. 
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discriminatory conditions in respect of workers who are nationals of the other Member 
States.  

The regulation is still in force today but was recast and now is called Regulation 
No 492/20117. Looking at it in the year 2017 one should keep in mind though, that 
the regulation is about 50 years old. This gives an indication of how fundamental its 
ideas are to European Union law of today.  

Section 4. forbids a “collective or individual agreement” as far as it causes a 
discrimination based on nationality. This – together with decisions of the European 
Court of Justice (starting 1974)8 – made it clear that discrimination based on 
nationality was forbidden not only for the member states, not only for the public 
authorities of the member states, but also for the – private – employer. So for almost 
50 years discrimination on nationality has been forbidden in German employment 
law.  

Nevertheless it has to be mentioned that particularly in the beginning the 
academic opinion in Germany was opposed to this legislation and the rulings of the 
European Court of Justice.9 The main argument was freedom of contract between 
individuals. In German general understanding the freedom of contract between the 
contracting parties is counteracted by forbidding discrimination in civil law. To 
German academia freedom of contract has always been the cornerstone of all civil 
law and therefore – and for some scholars still – it should be the employer’s free 
choice to say “No” to a job applicant simply because she or he has or hasn’t got a 
certain nationality.  

                                                           
7  Regulation (EU) No 492/2011 on freedom of movement for workers within the Union, OJ L 141, p. 1. 

See further Barnard, EU Employment Law, 4rth edition, 2012, p. 156 ff. 
8  CJEU 12/12/1974 – 36/74, EU:C:1974:140– Walrave; CJEU 6/6/2000 – C-281/98, EU:C:2000:296 – 

Angonese; CJEU 13/4/2000 – C-176/96, EU:C:2000:201– Lehtonen; CJEU 28/6/2012 – C-172/11, 
EU:C:2012:399 (paragraph 36) – Erny. 

9  Calliess/Ruffert/Brechmann,  legal commentary, Art. 45 AEUV Rz. 54 ff. with further references; 
Forsthoff in: Grabitz/Hilf/Nettesheim, legal commentary, Das Recht der Europäischen Union,  April 
2017, Art. 45 AEUV Rz. 152 with further references. 
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2. Examples  

This example of discrimination based on nationality might admittedly (and 
hopefully) be very unrealistic. Yet there are studies which prove that such 
discrimination does exist in Germany, particularly if the job seeker has a Turkish 
nationality.10 It seems though, that those cases were never taken to the courts.11   

However, there were cases of discrimination based on nationality which had to be 
decided by the German courts or by the European Court of Justice: 

In the first example the employer refuses to continue a temporary contract – 
allegedly because of the employee’s Turkish nationality12. This would be a clear case 
of direct discrimination based on nationality. 

But the majority of cases are more difficult to decide on. They are cases regarding 
indirect discrimination. They concern advantages of the employee depending mostly 
on her or his professional experience. Member states and employers in member 
states tend to only acknowledge professional experience which was acquired within 
the borders of this member state. This is one of the typical cases of indirect 
discrimination based on nationality because typically nationals from another member 
state have gained experience in their home country before taking up a job in – for 
example – Germany. Under art. 45 TFEU however, the employer has got to 
acknowledge professional experience acquired in other member states. For example 
in a 1998 case the European court of justice decided that a German employer – when 
deciding on the wage category – had to take account of the professional experience a 
Greek (medical) doctor had gained in Greece.13  

                                                           
10  Cf. Goldberg/Mourinho/Kulke, Arbeitsmarkt-Diskriminierung gegenüber ausländischen Arbeitneh-

mern in Deutschland, Essen, Genf 1996; Kaas/Manger, Ethnic Discrimination in Germany’s Labour 
Market, in: German Economic Review, 13 (2012) 1, p. 1; SVR-Forschungsbereich (Hrsg.), Diskriminie-
rung am Ausbildungsmarkt, Berlin 2014. 

11  As Turkey is not a member state of the European Union in this case the legal basis is not art. 45 TFEU 
and art. 7 of the Regulation No 492/2011 but the agreement creating an association between the 
European Economic Community and Turkey of 12/09/1963, OJ 1964 L 217, p. 3687, and art. 37 of the 
additional protocol to this agreement of 23/11/1970, OJ 1972 L 293, p. 2. 

12  BAG (German Federal Labour Court) 21/6/2012 - 8 AZR 364/11, NZA (Neue Zeitschrift für 
Arbeitsrecht) 2012, p. 134. 

13  CJEU 15/1/1998 – C-15/96, EU:C:1998:3 (paragraphs 22 ff.) – Schöning-Kougebetopoulou. 
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There are more cases of this kind.14 They mostly concern the level of 
remuneration or certain elements of payment which depend on the length of service. 
Two of those cases became rather famous by the way, because the employees were 
law professors, coming from a German university and then moving on to a new 
position at a university in Austria.15  

Another possibility of indirect discrimination by the employer is to ask for a 
certain qualification – a diploma, a degree – that can only be obtained in the 
employer’s member state. Yet, for those issues of foreign qualification  there are 
special EU directives.16 Nonetheless is art. 45 TFEU  the legal basis of those 
directives. 

3. Present legal situation for British employees in Germany 

In order to look at the present legal situation of British job seekers or employees 
in Germany, it would be interesting to know how many British nationals actually 
work or are looking for work in Germany. However, it proved to be difficult to find 
reliable statistic data on this matter. Some source could be found: 

  
 
 
 
 
 
 
 
 

                                                           
14  CJEU 30/11/2000 – C-195/98, EU:C:2000:655 – ÖGB; CJEU 12/3/1998 – C-187/96, EU:C:1998:101 

– Commission v Greece; CJEU 23/2/1992 – C-419/92, EU:C:1994:62 (paragraphs 6 ff.) – Scholz ; 
CJEU 28/6/2012 – C-172/11, EU:C:2014:157 (paragraph 36) – Erny; LAG Niedersachsen 9.3.2017 – 4 
Sa 86/16E, DE:LAGNI:2017:0309.4SA86.16E.0A, case still pending before the BAG (German Federal 
Labour Court). 

15  Cases of prohibition of restrictions (Beschränkungsverbot): CJEU 30/9/2003 – C-224/01, 
EU:C:2003:513 (paragraphs 70 ff.) – Köbler; CJEU 10/3/2005 – C-178/04, EU:C:2005:164 (paragraphs 
24 ff.) – Marhold. See further Barnard, EU Employment Law, 4rth edition, 2012, p. 163-164. 

16  Directive 2005/36/EC of 7/9/2005 on the recognition of professional qualifications, OJ L 255, p. 22; 
Directive 98/5/EC of 16/2/1998 to facilitate practice of the profession of lawyer on a permanent basis 
in a Member State other than that in which the qualification was obtained, OJ L 77, p. 36. 

Source: 
http://news.bbc.co.uk
/2/shared/spl/hi/in_
depth/brits_abroad/h
tml/europe.stm 
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This data is about British residents in Germany. Germany is not among the most 
favourite continental countries of British nationals who seek to live on the continent 
but still there are presumably about 100.000 British residents living in Germany and 
probably the majority of them is employed. It seems to be impossible to find reliable 
data on the number of British nationals who – at present – might be looking for a job 
in Germany. 

It is important though to realise that from the British perspective the legal rules – 
as far they are based on European Union law – do not only apply to British nationals 
in Germany but also to British nationals in all other member states of the European 
Union. And from the EU perspective those rules also apply to nationals from other 
member states. 

For the time being British nationals fall under the EU law mentioned under III. 1. 
and they are therefore protected from discrimination based on nationality, i.e. art. 45 
TFEU and art. 7 of the Regulation No 492/2011. But what does “protected” mean? 
A person is not sufficiently “protected” by prohibition itself; there have to be legal 
consequences in case of infringement. However, the European Union law does not 
lay down the legal consequences and only a few remarks can be made on German 
law. German legislation  didn’t regulatethe legal consequences of a discrimination 
based on nationality. If a British national is discriminated against based on his or her 
nationality and  did not get a job for this reason or is not promoted the courts would 
in principle decide that the British person has a right only to compensation for 
material and nonmaterial damages, but the discriminated person has no right to get 
the job or to be promoted.17  In any case there are serious obstacles for the plaintiff. 

                                                           
17  Tillmanns in: Henssler/Willemsen/Kalb, Arbeitsrecht Kommentar, 8. Aufl., 2018, Art. 45 TFEU Rn. 39 

with further references. Cf. for a discrimination in case of dismissal Gutmann, NZA (Neue Zeitschrift für 
Arbeitsrecht) 2017, 889. 
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The plaintiff would have great difficulties to prove the discrimination and the 
causation between the discrimination and the material damages. Furthermore, in 
Germany the compensation for nonmaterial damages is not very high. 

The relevant cases are those of indirect discrimination in which the British 
employee is – in one way or another – paid less than his or her German colleagues. 
In those cases the European Court of Justice applies the same legal consequences 
that were developed in cases of gender discrimination, i.e. the members of the 
discriminated group (the British employees) are to be treated in the same way as the 
other workers (the German employees).18 At first glance those cases do not seem to 
be terribly exciting. But often enough a certain level of payment means a certain 
category in the employer’s payment system. And this category is likely to be the first 
step he or she is taking on a “payment ladder”. If the employee continues to work for 
the employer he or she will climb up the ladder in this payment system starting from 
this initial step and in the end – maybe – even the level of the company’s pension (or 
the state pension) might depend on this first step. Eventually this can add up to a lot 
of money. 

IV. Looking into the future 

1. Possible agreements between EU and UK 

The future holds two alternatives: Either there will be an international 
agreement including a clause on discrimination based on nationality 
between the EU and the UK or there won’t be such an agreement. 

The first alternative is preferable by far. It might be argued that there won’t be an 
agreement because up to now the discrimination clauses are imbedded in articles 
which deal with the “freedom of movement for workers”. Furthermore it is one of 
the main objectives of Brexit supporters to end or restrict this freedom for workers 
from other member states. Yet the history of European labour law shows that there 

                                                           
18  Cf. CJEU 15/1/1998 – C-15/96, EU:C:1998:3 (paragraphs 22 ff.) – Schöning-Kougebetopoulou – 

Schöning-Kougebetopoulou; CJEU 28/6/2012 – C-172/11, EU:C:2012:399 (paragraphs 54 ff.) – Erny. 
In Germany a similar principle of law exists, which is independent form EU-law, the “arbeitsrechtlicher 
Gleichbehandlungsgrundsatz” (“rule of equal treatment in employment law”). However, this rule only 
applies under certain conditions, and its scope of application is therefore more restricted than the 
principles the European Court of Justice established in those cases. 
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can be a ban on discrimination based on nationality without the legal context of 
freedom of movement for workers. 

In fact there have been very many international agreements which include a ban 
on discrimination based on nationality without giving the right of freedom of 
movement. There are different types of articles on this issue. They all could serve as 
an example for a future agreement between Great Britain and the EU. Here only 
such agreements which are still in force today will be referred to. 

a. Euro-Mediterranean Agreements  

The “strongest” clauses on discrimination based on nationality can be found in 
the Euro-Mediterranean Agreements. The wording of the relevant article of the 
agreement with Morocco shall be an example: 

Euro-Mediterranean Agreement establishing an association between 
the European Communities and their Member States, of the one part, 
and the Kingdom of Morocco (26/2/1996, OJ L 70, 2000, p. 2) 

Workers Article 64 

1. The treatment accorded by each Member State to workers of Moroccan nationality 
employed in its territory shall be free from any discrimination based on nationality, as 
regards working conditions, remuneration and dismissal, relative to its own nationals. 

2. All Moroccan workers allowed to undertake paid employment in the territory of a 
Member State on a temporary basis shall be covered by the provisions of paragraph 1 
with regard to working conditions and remuneration. 

3. Morocco shall accord the same treatment to workers who are nationals of a Member State 
and employed in its territory. 

Today’s reader might find this wording rather progressive but actually the 
agreement has a predecessor with such a clause dating form 1976.19 So there is 
nothing “modern” about it. The wording is rather straightforward. Section 3 shows 
that the article is based on the reciprocity principle. This is important because almost 
all other types of articles  work on this principle as well. 

                                                           
19  Cooperation Agreement between the European Economic Community and the Kingdom of Morocco 

(27/4/1976), OJ L 264, 27.9.1978, p. 2 (no longer in force). 



331 
 

The EU accepted such clauses on discrimination in other Euro-Mediterranean 
Agreements, namely in the agreements with Algeria (2002, art. 67) and Tunisia (1995, 
art. 64)20. Also the Agreement EEC-Turkey holds a clause which is similar (1970, 
additional protocol art. 37)21. It might come as a surprise that even the Cotonou 
Agreement of the EU and 79 (!) African, Caribbean and Pacific states includes a 
similar article (2000, art. 13 sec. 3).22 

However, for our purpose of looking into the future of the EU and Great Britain 
it might be even more interesting to notice that the EU has the same kind of 
agreement with some states – Egypt, Jordan and Israel23 – which do not have this 
clause.   

b. Stabilisation and Association Agreements 

Furthermore there are “weaker” types of clauses in the Stabilisation and 
Association Agreements. As an example the clause in the agreement with Macedonia 
shall be cited: 

Stabilisation and Association Agreement between the European 
Communities and their Member States, of the one part, and the former 
Yugoslav Republic of Macedonia (9/4/2001, OJ L 84, 2004, p. 3) 

CHAPTER I MOVEMENT OF WORKERS Article 44 

1. Subject to the conditions and modalities applicable in each Member State: - treatment 
accorded to workers who are nationals of the former Yugoslav Republic of Macedonia 
and who are legally employed in the territory of a Member State shall be free of any 
discrimination based on nationality, as regards working conditions, remuneration or 
dismissal, compared to its own nationals, ... 

                                                           
20  Algeria: agreement of 22/4/2002, OJ 2005 L 265, p. 2; Tunisia: agreement of 17/7/1995, OJ 1998 L 97, 

p. 2.  
21  Cf. footnote 10. 
22 Agreement of 23/6/2000, OJ 2000 L 317, p. 3. 
23  Israel: agreement of 20/11/1995, OJ 2000 L 147, p. 3; Jordan: agreement of 24/11/1997 OJ 2002 L 

129, p. 3; Egypt: agreement of 25/6/2001, OJ 2004 L 304, p. 39. More agreements can be found on 
https://www.bmwi.de/Redaktion/DE/Artikel/Aussenwirtschaft/freihandelsabkommen-der-eu.html. 
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2. The former Yugoslav Republic of Macedonia shall, subject to conditions and modalities 
in that country, accord the treatment referred to in paragraph 1 to workers who are 
nationals of a Member State and are legally employed in its territory... 

This kind of clauses also work on the reciprocity principle, but are more restricted 
in their wording. This is not necessarily because the clauses are more modern – those 
clauses also have older predecessors. Probably the reasons were political ones. Such 
clauses can be found in the Stabilisation and Association Agreements with Albania 
(2006, art. 46), Montenegro (2010, art. 49), Serbia (2013, art. 49), Bosnia and 
Herzegovina (2015, art. 47) and Ukraine (2014, art. 17)24. 

And again it is interesting that there are rather new agreements with three states 
without this clause. Those are the agreements with Kosovo (2015) and Georgia 
(2014) and Moldova (2014).25 

c. Partnership and Cooperation Agreements  

The weakest type of clause can be found in the Partnership and Cooperation 
Agreements of the EU. As an example the article in the Agreement with Ukraine is 
shown: 

Partnership and Cooperation Agreement between the European 
Communities and their Member States, and Ukraine (14/6/1994, OJ L 
49, 1998, p. 3) 

CHAPTER I LABOUR CONDITIONS  Article 24 

1.   Subject to the laws, conditions and procedures applicable in each Member State, the 
Community and the Member States shall endeavour to ensure that the treatment 
accorded to Ukrainian nationals, legally employed in the territory of a Member State 
shall be free from any discrimination based on nationality, as regards working 
conditions, remuneration or dismissal, as compared to its own nationals. 

                                                           
24  Albania: agreement of 12/6/2006, OJ 2009 L 107, p. 166; Montenegro: agreement of 29/4/2010, OJ 

2010 L 108, p. 3; Serbia: agreement of 22/7/2013, OJ 2013 L 278, p. 14; Bosnia and Herzegovina: 
agreement of 1/6/2015, OJ L 164, p. 2; Ukraine: agreement of 21/3/2014, OJ 2014 L 161, p. 3. 

25 Kosovo: agreement of 27/10/2015, OJ 2016 L 71, p. 3; Georgia: agreement of 27/6/2014, OJ 2014 L 
261, p. 4; Moldova: agreement of 27/6/2014, OJ 2014 L 260, p. 4. 
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2.   Subject to the laws, conditions and procedures applicable in Ukraine, Ukraine shall 
endeavour to ensure that the treatment accorded to nationals of a Member State, legally 
employed in the territory of Ukraine shall be free from any discrimination based on 
nationality, as regards working conditions, remuneration or dismissal, as compared to 
its own nationals. 

This type of clause can be found in the Partnership and Cooperation Agreements 
with Armenia (1996, art. 20), Azerbaijan (1996, art. 20), Georgia (1996, art. 20), 
Kazakhstan (1995, art. 19, Kyrgyz Republic (1995, art. 19), Moldova (1994, art. 23), 
Uzbekistan (1996, art. 19) and Tajikistan (2004, art. 17)26. 

In this sort of clause the wording “endeavour to” seems to establish no real 
obligation on the contracting parties. Against this background it is very hard to 
understand why this restriction is missing in the Partnership and Cooperation 
Agreement with Russia (1994)27. Here in art. 23 the words “shall ensure” impose a 
much stronger obligation on the parties. The legal effects of this wording will be 
shown under e).  

d. Agreement between the EU and the Swiss Confederation  

Looking at the future it might be argued that in spite of Brexit, the EU and Great 
Britain share a long history and it should be a safe guess that both will continue a 
close relationship, e.g. in the economic, cultural and academic domain. Therefore, in 
a matter of discrimination a more ambitious goal is desirable.  Here the agreement 
with Switzerland could be an example:  

                                                           
26  Armenia: agreement of 22/4/1996, OJ 1999 L 239, p. 3; Azerbaijan: agreement of 22/4/1996, OJ 1999 

L 246, p. 3; Georgia: agreement of 22/4/1996, OJ 1999 L 205, p. 3; Kazakhstan: agreement of 
23/1/1995, OJ 1999 L 196, p. 3; Kyrgyz Republic: agreement of 19/2/1995, OJ 1999 L 196, p. 48; 
Moldova: agreement of 28/11/1994, OJ 1998 L 181, p.3; Uzbekistan, agreement of 21/6/1996, OJ 1999 
L 21, p. 3; Tajikistan: agreement of 11/10/2004, OJ 2009 L 350, p. 3. 

27 Cf. CJEU 21/9/2016 – C-478/15, EU:C:2016:705 (paragraphs 35 ff.) – Radgen. 
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Agreement between the EU and the Swiss Confederation on the free 
movement of persons (21/6/1999, OJ L 114, 2002, p. 6) 

Article 9 Equal treatment 

1. An employed person who is a national of a Contracting Party may not, by reason of his 
nationality, be treated differently in the territory of the other Contracting Party from 
national employed persons as regards conditions of employment and working conditions, 
especially as regards pay, dismissal, or reinstatement or re-employment if he becomes 
unemployed. … 

4. Any clause in a collective or individual agreement or in any other collective arrangements 
concerning access to employment, employment, pay and other terms of employment and 
dismissal, shall be automatically void insofar as it provides for or authorises 
discriminatory conditions with respect to foreign employed persons who are nationals of the 
Contracting Parties. 

This is an elaborate article28 which needs no reciprocity clause. However, the 
agreement with Switzerland is unique and very detailed. A lot of time and effort was 
put into it. Unfortunately, time is running short in Brexit negotiations. Furthermore, 
the article is found in an agreement on free movements of persons and therefore it 
might be difficult for the negotiators to fall back on this agreement as a model. 

e. Legal effects of clauses on discrimination based on nationality in 
employment law 

The different clauses on discrimination based on nationality impose obligations 
on the contracting parties, i.e. the EU and the contracting state(s). This does not 
answer the question whether the respective clause is applicable in employment law 
or, more precisely, whether it imposes an obligation on the employer towards the 
employee. As collective agreements are important in labour law, another question is 
whether the social partners are bound by the clauses.  

In German legal academic writing this subject has received little attention.29 But 
in 2005 the European Court of Justice had to decide on the clause in the agreement 

                                                           
28 Agreement of 24/6/1994, OJ 1997 L 327, p.  
29 Cf. Gutmann, NZA (Neue Zeitschrift für Arbeitsrecht) 2017, 889. 
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of the EC and Russia of 1994.30 The wording of this clause (“shall ensure”) is open 
to interpretation. The case was about a Russian football player, Igor Simutenkov, 
who was playing in Spain. It is a case of employment law because professional 
football players are regarded as workers and therefore fall under European 
employment law. The Court decided that this type of clause has a direct effect and is 
applicable in situations where both parties are private persons. It thus imposes an 
obligation to employers and social partners towards employees. It can be concluded 
that all other clauses (those presented under a), b) and d)), which have a stronger 
wording, have the same legal effect. Only clauses with a weaker wording (“endeavour 
to”, cf. c)) do not have this effect.31  

Concerning a possible British-EU agreement it can be concluded: As long as 
there is no “endeavour to” or something similar in the wording of a future clause, 
discrimination based on nationality would be forbidden in employment law.  

2. Legal situation without any agreement 

However, the alternative has to be faced as well: No agreement is made at the end 
of Brexit negotiations.  

In this case the respective (applicable) national law is relevant. German 
employment law, as mentioned before, does not have national legislation on 
discrimination based on nationality.32 It also seems like that there is no court decision 
on this matter with regard to third-country nationals from states the EU has no 
agreement with. This doesn’t necessarily mean that discrimination based on 
nationality is legal in German civil law.33 But it makes an explanation why it should 
be illegal very difficult. It has to be admitted that under Geman law the situation is 
unclear. First of all, legislation is missing. Secondly it has to be considered that in 
some cases of discrimination based on nationality there is – additionally – a 

                                                           
30 CJEU 12/4/2005 – C-265/03, EU:C:2005:213 (paragraph 21) – Simutenkov; cf. footnote 28. 
31 Cf. Gutmann, NZA (Neue Zeitschrift für Arbeitsrecht) 2017, 889. 
32  In German (national) public law there is some discussion discrimination based on nationality, cf.  

Bundesverfassungsgericht (German Federal Constitutional Court) 7/2/2012 – 1 BvL 14/07, 
DE:BVerfG:2012:ls20120207.1bvl001407, in English: http://www.bverfg.de/e/ls20120207_1bvl001407 
en.html;  Gundel in: Isensee/Kirchhof, Handbuch des Staatsrechts Bd. IX, 3. Aufl. 2011, § 198 Rn. 86; 
Rüfner, in: Bonner Kommentar zum GG, Bd. I, Stand Dezember 2011, Art. 3 Abs. 1 Rn. 136. 

33  In certain cases the employee could base his or her claimon the “arbeitsrechtlicher Gleichbehandlungs-
grundsatz” (“rule of equal treatment in employment law”), cf. footnote 17. 



336 
 

discrimination based on ethnic origin.34 The German Federal Labour Court accepted 
this in a decision of 2012 in which the plaintiff was a Turkish national.35 As 
mentioned under II. discrimination based on ethnic origin is forbidden in German 
national employment law. Therefore an employer could not pay a Chinese worker a 
lower remuneration than a German worker as long as there is no justification for this 
distinction (e.g. the Chinese worker has a lower level of qualification). But if the 
worker is a British national – often enough – this would not be a case in which 
discrimination based on ethnic origin is involved. Even if those cases seem to be 
theoretical and academic, it is highly unfortunate that the German law system does 
not give a consistent solution to both situations. 

Thirdly the legal situation in Germany (and all other member states of the EU) is 
unclear because it might have been changed in 2011. And maybe this possible change 
in the legal situation went unnoticed and presumably wasn’t even intended to take 
place. 

In 2011 an EU directive on third country nationals (one of a few directives) went 
into force. This directive has an art. 12.  

Directive 2011/98/EU of the European Parliament and of the Council 
(13/12/2011) on a single application procedure for a single permit for 
third-country nationals to reside and work in the territory of a Member 
State and on a common set of rights for third-country workers legally 
residing in a Member State, (OJ L 343, 2011, p. 1) 36 

Article 12  Right to equal treatment 

1.   Third-country workers as referred to in points (b) and (c) of Article 3(1) shall enjoy 
equal treatment with nationals of the Member State where they reside with regard to: 

(a) working conditions, including pay and dismissal as well as health and safety at the 
workplace; ... 

                                                           
34  Cf. Block in: BeckOGK (Beck-online.Grosskommentar), § 1 AGG Rn. 81 – 82.1. with further referen-

ces; LAG Sachsen 17/9/2010 - 3 TaBV 2/10, DE:LAGSN:2010:0917.3TABV2.10.0A, NZA-RR 2011, 
72. 

35  BAG (German Federal Labour Court) 21/6/2012 - 8 AZR 364/11, NZA (Neue Zeitschrift für 
Arbeitsrecht) 2012, p. 134. 

36  Cf. Tewocht, Auf dem Weg zur Gleichstellung von Drittstaatsangehörigen und Unionsbürgern? – Zu 
Inhalt und Reichweite der sogenannten “Rahmenrichtlinie”, ZAR (Zeitschrift für Ausländerrecht und 
Ausländerpolitik) 2012, 217. 
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The third-country worker mentioned in section (a) is a worker who stays legally 
and in order to work in the EU. By now all EU-Member states should have 
implemented this directive; apart from the countries Ireland, Denmark and the UK, 
which didn’t adopt the directive. Germany implemented the directive by special 
legislation,37 but this legislation has no provision on the equal treatment of workers. 
The German legislator might have interpreted Art. 12 in the way that only member 
states and public authorities should grant equal treatment to workers, but not private 
employers or social partners. In this case Germany didn’t have to make changes in 
the national employment law system. Against the international background, good 
reasons can be found for this interpretation. Art. 12 contains no reciprocity clause. 
The EU cannot be sure whether third state countries which the EU has no 
international agreements with will treat EU workers equally when it comes to 
employment law. And as the EU has international agreements (e.g. with Egypt) 
which show that the EU and the third country could not agree on an equal treatment 
clause it might be suspected that equal treatment of workers might just not be 
granted in these countries. So protecting “their” workers without having the same 
protection for “our” workers could be regarded as a rather altruistic approach. 

However, in the end European law is interpreted by the European Court of 
Justice. Considering the history of the Court’s case-law on equal treatment and 
discrimination it seems more probable to me that the Court will decide that art. 12 
does have a direct horizontal effect and therefore will be applicable in employment 
law cases.  

V. Conclusion 

The question whether discrimination based on nationality will still be banned 
after Brexit cannot be answered at the moment. In case that there will be an 
international agreement between EU and UK on this matter, it will be possible to 
make a statement on whether this article has a direct horizontal effect, i.e. whether it 
is applicable in employment law cases. In case that there will be no agreement or in 
case that the relevant article of the agreement will not be applicable in employment 

                                                           
37 Gesetz zur Verbesserung der Rechte von international Schutzbedürftigen und ausländischen Arbeitneh-

mern, BGBl. I 2013, S. 3484.  



338 
 

law, the situation of British job seekers and employees is very uncertain. If German 
law governs the case, it is difficult to predict how national courts would decide. There 
are great uncertainties about German national employment law in this matter. In 
Germany, there are no cases and there is no academic discussion on the question 
whether discrimination based on nationality should be forbidden generally in national 
employment law, i.e. also towards nationals coming from third state countries  which 
the EU has no international agreement with. In the end, maybe the European Court 
of Justice has to clarify the situation not only for Germany but (possibly) for all other 
European member states in which British nationals might work or seek work. For 
this purpose it would be convenient to have, e.g., a British football player clarifying 
the legal situation by asking the European Court of Justice to interpret art. 12 of the 
directive 2011/98/EU. 
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Although innovation and constant change is a typical demand throughout all 

industries we can be sure that companies do not fear anything more than the change 
of the legal and procedural basis of their business. This rule does also apply to data 
protection. 

I. Introduction  

The transfer of employees’ personal data is daily business for multinational 
groups and companies with sites and presences in more than one European country. 
Centralized IT services, outsourced payroll functions, HR development as well as the 
use of cloud computing are only some examples why personal data is sent from one 
group company to another. Regarding this it can be seen that the awareness of data 
protection is significantly growing on all sides. Employers as well as employees and 
their representatives have increased their focus on it.  

Obviously, also in regard to data protection it is still more than doubtful what 
Brexit will bring. However, as it stands today, some options appear to be more likely 
to happen than others. To understand these options and the potential consequences 
they may lead to it is important to look at the current legal situation for 
multinationals and the initiatives that are underway. 

II. Current Situation 

1. Within the EU the current legal basis of the transfer of personal data is the 
European Directive 95/46/EC1 (the “Directive”) replaced in the future by the 
General Data Protection Regulation (GDPR)2 which will be directly enforceable 

                                                           
1  ABl. L 281/31. 
2  VO (EU) 2016/679, ABl. L 119/1. 
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from May 25th, 2018 on and the European Directive 2016/6803, which will also 
apply in May 2018. That means that both new laws will most likely directly apply to 
the UK before Brexit. 

Beyond all EU member states Directive 95/46/EC is also applicable in Iceland, 
Norway and Liechtenstein which do not belong to the EU but to the European 
Economic Area (EEA) as those countries have implemented the Directive some time 
ago.4 The same applies to GDPR as it falls into the scope of the EEA treaty 
according to Art. 217 TEU / Treaty of Amsterdam).5 

This leads to the fact that data protection in Europe is, already today, somehow 
bigger than the EU. This could – and should – lead to an increased awareness as well 
as potential solutions in the Brexit negotiations – even more as obstacles to the 
transfer of personal data have, at all times, been identified as obstacles to trade and 
commerce across borders.6  

2. As said, when talking about the transfer of personal data in the time post-
Brexit we do have to keep in mind that we have to talk about the GDPR rather than 
Directive 95/46/EC. Different from the Directive the GDPR provide for seven 
articles that exclusively rule the transfer of personal data from the EU to third 
countries.7 Reference is made to Chapter 5 of the GDPR, Articles 44 to 50. 
According to those rules personal data of employees may only be transferred to a 
country outside the EU in case that a transfer within the EU would be legal.8 On a 
second level9, the transfer requires either 

a) An adequate level of the data protection regime in the third country (Art. 
45 GDPR); or 

b) Adequate guarantees by the responsible companies (Art. 46 GDPR); or 
c) A legal justification, including individual consent by the data subject (Art. 

49 GDPR). 

                                                           
3  ABl. L 119/89. 
4  Däubler/Klebe/Wedde/Weichert/Däubler, BDSG, 5th ed. [2016], § 4b no. 5 
5  Auernhammer/v.Lewinski, Art. 3 no. 20. 
6  Auernhammer/Thomale, DSGVO/BDSG, 5th ed. [2017], § 4c BDSG, no. 1, 6. 
7  And international organisations. 
8  Auernhammer/Thomale, no. 2. The conditions for such legal transfer are basically a justified interest, an 

execution of a legal relationship or individual approval. 
9  Paal/Pauly/Pauly, DSGV, [2017], Art. 44 no. 2 
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a) Whether a third country has an adequate level of data protection is subject 
to a decision by the Commission. This decision includes multiple aspects such as the 
general human rights situation or the independency of the competent institutions in 
the respective country. According to the European Court of Justice (ECJ) in the 
famous first Schrems Case adequacy requires a level of protection which is “equal to 
the level of protection that can be found in the EU”.10 

There are currently 13 countries or areas that do enjoy such a status like 
Switzerland, Argentina, Israel or Canada. Also the US do currently enjoy this status 
based on the Privacy Shield agreement as successor of the Safe Harbor agreement 
that was held unlawful in the above mentioned Schrems case.11 As it stands today it is 
heavily discussed whether Privacy Shield does meet the high expectations of the ECJ 
or not.12 This is why some authors name it a “temporary measure”.13 As it is 
currently heavily challenged a comparable agreement between the EU and the UK is 
not advisable.  

Just as a remark: The Safe Harbour/Privacy Shield discussion has risen the 
awareness within the EU significantly regarding the control of the data protection 
level as well as the enforcement of individual rights in a third country. This will 
definitely be important in regard to the future role of ECJ decisions, if not the ECJ 
itself, after the Brexit. 

b) In countries where no adequate level of data protection exists, companies 
have to give guarantees. Those guarantees can basically be given by using one of the 
four following tools: 

1. Binding Corporate Rules (Art. 46 para. 2 lit. b, 47 GDPR); 
2. Standard Data Protection Clauses (Art. 46 para. 2 lit. c and d GDPR); 
3. Approved Code of Conduct (Art. 46 para. 2 lit. e GDPR); 
4. Approved Certification Mechanism (Art. 46 para. 2 lit. f GDPR)14. 

                                                           
10  ECJ 6.10.2015 – C-362/14 [Schrems/Digital Rights Ireland], NJW 2015, 3151. 
11  Please note that Privacy Shield does – in addition – require the registration of the respective US 

companies, see Determann/Weigl, EuZW 2016, 811 et seqq. 
12 See for the discussion Paal/Pauly/Pauly, Art. 45 no. 19 et seqq. 
13  Hopkins, The data protection bill – a brief overview, Practical Law UK Articles w-010-5346 (2017), p. 5. 
14  This following does not refer to data transfer by authorities/in the public sector which is also treated by 

this article. 
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The first both guarantees – Binding Corporate Rules (BCR) as well as Standard 
Data Protection Clauses (SDPC) – are not new but well-known tools for 
international groups. BCRs are codes drafted by the group and bind all companies 
involved in the transfer. They must meet certain criteria of data security as well as 
duties and rights of the people involved as laid down in Art. 47 GDPR.  

SDPC are drafted by the Commission and must not be changed but implemented 
in an unchanged way. Then they can be used by companies without any further 
approval process by any data privacy authority. They are comparable what today is 
known as Standard Contract Clauses under Directive 95/46/EC.15 However, one 
significant change will be that not only the Commission but also national data 
protection authorities may establish such clauses after approval by the Commission 
(Art. 46 para. 2 lit. d GDPR). 

Where SDPCs can be used without any further approval this is heavily discussed 
for BCR under the current Directive.16 In the future we will see a change here under 
the GDPR which will not allow different national authorities to set higher hurdles 
than the one competent authority that has to be involved according to Art. 47 
GDPR.17 This means that we will likely see an increase in authority and competence 
for the respective national authority and also an increase in cooperation between 
companies and authorities in the future. However, as there are lots of BCR in place, 
that have been proven lawful in the past, it should not be difficult for groups to meet 
the expectations of the competent authority anyway. Therefore, the use of BCR and 
SDPC makes it easier and, in particular, faster for companies to ensure a legal and 
reliable data transfer.  

Approved Code of Conduct means the establishment of a group-wide code 
according to Art. 40 GDPR, that has been reviewed and approved by the competent 
data privacy authority. It must include “binding and enforceable commitments of the 
controller or processor in the third country to apply the appropriate safeguards, 
including as regards data subject’s rights”. Finally, the Approved Certification 
Mechanism means a mechanism in accordance with Art. 42 which must also include 
those commitments and rights as said before. 

                                                           
15 Auernhammer/Thomale, no. 6. 
16 For the discussion see Auernhammer/Thomale, no. 26. 
17 Paal/Pauly/Pauly, Art. 46 no. 13: “Enormously relevant for the future practice.” 
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c) Lastly there are certain legal justifications that allow a company to send 
personal data to another company in a third country even if that third country has no 
adequate level of data protection and no guarantees are at hand. Such justifications 
are named in Art. 49 GDPR and include as important cases the individual consent of 
the data subject (qualified consent, Art 49 para. 1 lit. a) or the transfer is necessary for 
the performance of a contract with the data subject (Art. 49 para. 1 lit. b). We will 
focus on these two options later on. 

III. Effects and consequences of the Brexit 

All parties involved in the Brexit process do know that the transfer of personal 
data between the UK and other EU countries remains of enormous importance for 
multinationals – even and even more after the Brexit. It is therefore almost sure that 
the negotiators on both sides do have a common interest in safeguarding future data 
transfer. From a legal perspective there are different outcomes that can be described 
as follows: 

1. The UK continues to fall within the scope of EU data protection laws, in 
particular the GDPR, (maybe as a member of the EEA); 

2. The UK remains a country with an adequate level of data protection; 
3. The UK becomes a third country without adequate level of data 

protection. 

1. The agreement on future applicability of the EU data protection law 

No matter whether or not EU law in general remains applicable in the UK it may 
be an option that the UK will continue to fall within the scope of the applicability of 
all EU data protection laws, in particular GDPR, after Brexit. In particular, this may 
be an option in case that the UK becomes part of the EEA. In such a case the data 
protection level in the UK would automatically be the same as within the EU.  

a) The European data protection standards are already in the focus of British 
politicians. The UK Department for Digital, Culture, Media & Sports, headed by 
Matt Hancock, explained in a Statement of Intent for a new Data Protection Bill on 
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August 7th this year that it would be helpful for the UK to implement the EU data 
protection laws into UK law as a preparation of the Brexit.18 

“The EU General Data Protection Regulation (GDPR) and the Data Protection 
Law Enforcement Directive (DPLED) have been developed to allow people to be 
sure they are in control of their personal information while continuing to allow 
businesses to develop innovative digital services without the chilling effect of over-
regulation. Implementation will be done in a way that as far as possible preserves the 
concepts of the Data Protection Act to ensure that the transition for all is as smooth 
as possible, while complying with the GDPR and DPLED in full.”19 

And the promise of the UK government for the new Data Protection Bill is clear. 
Again a quote from the said document of the Department of Digital: 

“Unhindered flow of data, therefore, is essential to the UK forging its own path 
as an ambitious trading partner. That is why the government will be seeking to ensure 
that data flows between the UK and the EU, and also appropriately between the UK 
and third countries and international organisations, remain uninterrupted after the 
UK’s exit from the EU. Cooperation with the UK’s law enforcement and security 
partners, both in Europe and beyond, will also remain a priority.”20 

Nevertheless, it is doubtful whether or not the Bill will basically implement 
GDPR or – only – “something very like it”.21 British authors identified that making 
the UK data protection law “Brexit-proof” is an obvious aim of the Bill.22 

Since August the Bill went to the House of Lords where the first hearing took 
place on September 13th, 2017 and the second hearing on October 10th, 2017. On 
October 30th, 2017 the Committee started its sittings and it is expected that it will 
report back to the House of Lords in December this year.23 

b) As a second important document the draft European Union Withdrawal Bill 
is underway. The House of Commons voted on that Bill on September 12th, 2017. 

                                                           
18  According to Frankfurter Allgemeine Zeitung, August 16th, 2017, p. 16. 
19  Department for Digital, Culture, Media & Sport, Statement of Intent, August 7th, 2017, Ministerial 

Foreword. 
20  Department for Digital, Culture, Media & Sport, Statement of Intent, August 7th, 2017, p. 24. 
21 Hopkins, p. 1. 
22 Hopkins, p. 1. 
23  For current status see https://services.parliament.uk/bills/2017-19/dataprotection.html (November 7th, 

2017). 
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The Bill basically24 suggests in its no. 3 to implement all EU regulations that are 
“operative immediately before Exit Day”. That would lead to the implementation of 
more than 12,000 EU regulations into UK law25, including GDPR. It must be 
mentioned that no 2. of the Bill does also explicitly mention the EEA agreement 
which may give a sign that the UK would like to reach a comparable status – also in 
regard to the protection of personal data. However, so far it appears to me that we 
cannot take too much from that document. 

c) However, it should be clear that the mere implementation of EU data 
privacy laws does not solve all issues. Important questions regarding the applicable 
laws may remain open such as 

• Compensation 
• Competent courts 
• Execution of orders and court decisions from EU countries 
• Etc.26 

Currently it can be seen that the UK government aims at establishing a rather 
close cooperation with the court system of the EU after Brexit. However, the 
reaction of the EU so far was more than reluctant. And, as it stands today, the UK 
does not want to accept the decisions of the ECJ as binding in the future.27 

2. UK upholds an adequate data protection level 

Although if not member of the EEA and not falling in the scope of the GDPR all 
EU data protection laws there is obviously the option to uphold an adequate level of 
data protection within the UK. The above mentioned examples like Switzerland or 
Israel, which applied similar but not identical standards, show that this could lead to a 
relationship in regard to data transfers that allows companies to transfer data on a 
reliable basis and, on the other hand, gives individuals an adequate level of 
protection. 

                                                           
24 For exceptions see no. 3 (2) (a) of the Bill. 
25  SpiegelOnline, September 12th, 2017, 02:18 a.m. For the document in its current status cf. https:// 

publications.parliament.uk/pa/bills/cbill/2017-2019/0005/cbill_2017-20190005_en_2.htm#pb2-l1g2 
(November 7th, 2017). 

26  For these issues cf. Frankfurter Allgemeine Zeitung/Rühl, September 20th, 2017, p. 18; see also Grupp, 
NJW 2017, 2067 et seq. 

27  Frankfurter Allgemeine Zeitung,/Rühl, page 18. 
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As said above the implementation of GDPR as well as the new Data Protection 
Bill shall serve for this reason. It is questioned whether the new Data Protection Bill 
can be treated as implementation of existing EU data protection law as it is in some 
parts not a “copy-and-paste” of the GDPR’s parameters.28 I rather share the view 
that it is just an effort of the British government to implement a comparable level of 
protection and questions remain open.29 If the latter view is taken by EU 
representatives they could easier refer to the discretion that the Commission has to 
declare the level of a country’s data protection regime as adequate. With that, the risk 
of the UK could raise that such declaration could create an argument in the overall 
negotiations of the Brexit. 

Indeed, there are some regulations in the Bill that deviate from the GDPR 
standards and its concept. For example the Bill continues to mention examples from 
Schedule 7 in the Data Protection Act 1998 (which is called “miscellaneous 
exemptions”) such as “management forecasts” or “management planning”. It is 
doubtful whether such exemptions are in line with the GDPR’s exception scheme.30 

For companies, however, it would not make a difference whether the UK 
continues to fall directly in the scope of EU data protection laws or the future level 
of data protection in the UK is declared adequate once such declaration has been 
made. So far such decisions have been reliable and long-standing in the past. E.g. the 
declaration re. Argentina dates back to July 5th, 2003 and re. Canada even dates back 
to January 4th, 2000.31 However, we should not leave out of sight that such 
declaration could be subject to continuous challenges as we see in case of Privacy 
Shield. The Commission just published a report on October 18th, 2017 that stated 
that Privacy Shield should be improved.32 

3. UK as a third country without adequate level of protection  

The most interesting question, however, is what would happen, in case that the 
UK would lower its current level of data protection – or the level is viewed as not 

                                                           
28 Hopkins, p. 2. 
29 Hopkins, p. 1 et seq. 
30 Hopkins, p. 4. 
31 Auernhammer/Hladjk, Art. 45 no. 22. 
32  COM (2017), 611, see http://eur-lex.europa.eu/legal-content/DE/TXT/?qid=1508484068812&uri= 

COM:2017:611:FIN (November 7th, 2017). 
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adequate from an EU perspective – and, with that, it becomes a “regular third 
country”. In case that the Brexit negotiations do not lead to a common agreement or 
a common agreement would set a significant distance between the UK and the EU 
the relationship between both in regard to data protection would have to be treated 
as any other country in the world. In that case the above mentioned two options 
remain for multinationals which are: 

a) Guarantee by the controller; or 
b) Legal justification 

Just to add: Those options may also be of interest for multinationals that do not 
only include EEA countries and the UK but which do also include companies 
outside these areas and which, for this reason, have to rely on an additional legal basis 
for the transfer of their data anyway. 

a) Guarantee by the Controller 

To start the evaluation of future options let us start with looking at potential 
guarantees, which are again: 

• Binding Corporate Rules (Art. 46 para. 2 lit. b, 47 GDPR); 
• Standard Data Protection Clauses (Art. 46 para. 2 lit. c and d GDPR); 
• Approved Code of Conduct (Art. 46 para. 2 lit. e GDPR); 
• Approved Certification Mechanism (Art. 46 para. 2 lit. f GDPR). 

Likely, there may be a preference in using one of the first two options that have 
worked well in the past. As said SDPCs are what we would call Standard Contract 
Clauses or EU Model Clauses under the current directive. It must be mentioned that 
we have just seen on October 3rd, 2017 that the Irish High Court decided in the so-
called second Schrems case that there are “well founded grounds” that the EU Model 
Clauses – in this case used by Facebook Ireland Ltd. vis-à-vis its US parent 
Facebook, Inc. – are invalid.33 It will be very interesting to see if the option under the 
GDPR that also national authorities are involved in the setting of SDPC will lead to 
more or less security for companies. 

As ACC and ACM are new instruments it will be hard to say whether a Brexit 
without adequate level will increase the enthusiasm of multinationals to go that route 
                                                           
33  See https://iapp.org/resources/article/irish-high-court-decision-in-dpc-v-facebook-ireland-limited-and-

max-schrems/ (November 7th, 2017). 
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and implement such processes. However, a recent small survey done with some 
German data protection authorities show that there are, indeed, some companies that 
did already envisage to go that route.  

My personal opinion in regard to all above mentioned guarantees is that we will 
see an increasing litigation on all of them. The GDPR leaves, indeed, a lot of open 
questions. And contrary to others34 I do not hope that those will be answered by the 
member states but mainly by the courts. 

b) Legal Justification  

As said above we just focus here on two potential legal justifications which are 
the performance of a contract between the controller and the data subject and the 
individual consent. 

(1) Performance of a contract  
According to Art. 49 para. 1 lit. b GDPR the transfer of personal data may be 

justified where “it is necessary for the performance a contract between the data 
subject and the controller”. In regard to employee data such contract will be – most 
likely – only the employment contract. As the employment contract normally rules 
the rights and obligations between employer and employee only there are rare cases 
where those contracts justify a transfer to a group company. This may only be 
different in case that the employee is send to the respective group company abroad 
for a certain period of time or there is a separate agreement between the employee 
and the group company, e.g. in case of stock options. 

In international groups, however, there is a high interest in exchanging employee 
data. Reasons are, inter alia, compliance guidelines such as anti-corruption laws, tax 
laws, but also HR development strategies, etc. In this regard maybe Art. 49 para. 1 lit. 
c GDPR could help which says that a data transfer may be lawful where “necessary 
for the conclusion or performance of a contract concluded in the interest of the data 
subject between the controller and another natural or legal person”. However, it ever 
was and will remain in the future more than doubtful whether or not such interests 
do justify the transfer of personal data to a group company. 
  

                                                           
34 E.g. Hopkins, p. 1. 
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(2) Individual Consent 
According to Art. 49 para. 1 lit. a GDPR also an individual consent of the data 

subject can justify a transfer of personal data. When evaluating an individual consent 
as basis of a continuous data transfer it must be kept in mind that the consent must 
be qualified. That means that the person giving the contract must be fully informed 
about the data transfer and its consequences and must come to an autonomous 
decision.35 Under the current Sect. 4a German Data Privacy Act the threshold to give 
a valid consent is even higher. E.g. the consent may not be linked to the concluding 
of a contract. And even more important: The consent can be revoked at all times 
without giving reasons. All this makes it not advisable at all to found an inter-
company data transfer regime on individual consent. 

IV. Outlook and Summary 

The Brexit negotiations are going on and may have not even really started yet. 
The UK government has already shown that it has a deep interest in mitigating the 
economic consequences of the Brexit. The discussion includes an easy and reliable 
transfer of employee data from the EU to the UK. Insofar the issue has been only 
identified as an inbound matter from a UKs perspective. But also the EU should 
have a significant interest in safeguarding the data of its citizens and to ensure that 
the EU idea of protecting data remains established in the UK – also with regard to 
the strong economic relationship between the UK and the US. 

From the view on the potential options of guarantees and legal justifications it 
became clear that those options are just second best. Companies would have to either 
use the “one-size-fits-all” approach of the Standard Data Protection Clauses or go 
through an approval procedure which may melt any tailor-made solution down to a 
weak compromise. Legal justifications such as the performance of a contract or an 
individual consent do not work as legal basis.  

Given all this the EU and the UK should both aim on securing an adequate level 
of data protection in the UK also after Brexit – best via implementation of the 
GDPR and the new Data Protection Bill. 

                                                           
35 Auernhammer/Hladjk, Art. 49 no. 2. 





351 
 

Brexit and the Environment 

Hugh McFaul 

Lecturer in Law 
Open University, United Kingdom 

 

I. Introduction 

Environmental law and policy was not a prominent feature of debate or 
discussion during the Brexit referendum campaign of 2016.1 Nor has it been a 
significant feature of the post referendum discourse on the future of the UK’s 
relationship with the European Union (EU). However, the lack of media attention 
given to this aspect of the UK’s current membership of the EU belies the fact that 
the EU’s environmental acquis has had an increasingly significant influence in 
shaping UK environmental policy since its accession in 1973. EU law and policy are 
key to the UK’s approach to water, air and nature conservation.  Consequently, the 
forthcoming rupture in relations that will be a consequence of even a soft Brexit 
raises important questions for those concerned to at least maintain current levels of 
UK environmental protection post Brexit.   

This paper explores the potential impact of Brexit on environmental protections 
within the UK. To do so it will address two issues. Firstly, it will provide an overview 
of the evolution and contemporary reach of European Union environmental 
legislation. Secondly, it will delineate some of the fundamental challenges faced by 
the UK in maintaining current standards of environmental accountability post Brexit. 

To this end it will argue that the UK government’s current policy, outlined in the 
EU (Withdrawal) Bill, of transposing all EU legislation into domestic law to ensure 
stability on Brexit day, will only go some way to preserving and maintaining 
environmental protections in the UK. It is the contention of this paper that the 
particular nature of EU’s environmental acquis depends as much upon the EU’s 
institutional architecture as it does on the content of EU environmental regulations 

                                                           
1  See House of Lords European Union Select Committee, Brexit: Environment and Climate Change, 12th 

Report of Session 2016–17 HL Paper 109, 14 February 2017, paragraph 1. 
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themselves. The current enforcement of EU environmental law exists within a wider 
governance structure provided by the Members States, the Court of Justice of the 
European Union (CJEU) and the European Commission. A key aspect of the 
effectiveness of EU environmental law lies in the capacity to hold individual Member 
States to account for the standards of their environmental stewardship.  

Notwithstanding the current lack of clarity from the UK government on its 
proposed future relationship with the EU, the logic of Brexit demands that the UK 
will seek to resist being held accountable by EU institutions on any matter of law, 
environmental or otherwise. This has the potential to leave a significant lacuna in the 
mechanisms available to hold the UK government to account as an environmental 
actor.  

II. Part I – The evolution and contemporary reach of EU 
environmental law 

Article 191 of the Treaty on the Functioning of the European Union (TFEU) 
outlines the objectives of EU environmental law as:  

• preserving, protecting and improving the quality of the environment, 
• protecting human health, 
• prudent and rational utilisation of natural resources, 
• promoting measures at international level to deal with regional or worldwide 

environmental problems, and in particular combating climate change.  

The scope of environmental ambition highlighted in Article 191 provides a 
remarkable contrast to the complete absence of environmental concerns in the 
founding treaties of the European Communities. The Treaty establishing the 
European Coal and Steel Community (ECSC Treaty) in 1952 did not provide any 
mandate to deal with environmental issues, nor did the Treaties establishing the 
European Economic Community (EEC) and the European Atomic Energy 
Community (Euratom) (Treaties of Rome) in 1957.  

The absence of a mandate to deal with environmental concerns in the original 
Treaties appears incongruous when looking from a contemporary vantage point. 
However this apparent lack of concern for environmental issues was equally evident 
in other international policy making of the 1950s and 1960s. The growing popular 
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awareness of the impact of industrialisation on the environment came into public 
consciousness only from the 1960s.2 The first global summit on environmental 
protection was convened in 1972.3  The EEC Member States acknowledged the need 
to respect non-material values such as environmental protections in the same year.4 
The evolution of EU environmental law is therefore reflective of the development in 
wider social and political consciousness of environmental concerns over the last 50 
years.  

So the concern for environmental issues at European level led to passing of a 
number of Directives without an explicit environmental basis within the treaties. The 
Commission began to bring forward environmental issues under broader treaty 
provisions including measures to create the ‘common market’ Article 100 EEC (114 
TFEU) and Article 235 EEC  (Article 352 TFEU) which allowed the Community to 
introduce legislation to attain objectives set out in the Treaties.5 By 1985 the Court of 
Justice recognised that that environmental protection is ‘one of the Community’s 
essential objectives’6 and soon after environmental action was given an explicit 
foundation in the Single European Act in 1987.7 

The Maastricht Treaty, in force by 1993 and following the 1992 UN Environment 
and Development Conference in Rio de Janero, gave further weight to environmental 
objectives by including them in the overall objectives of the EC. Maastricht also has 
added a reference to the precautionary principle and provided for international 
measures to deal with worldwide environmental issues.   

                                                           
2  Note that a major turning point in public understanding of the need for environmental regulation came 

with the publication of Silent Spring by Rachel Carson in 1962. In it the author described the the effects 
of dichlorodiphenyltrichloroethane (DDT), which was widely used as an herbicide to protect crops from 
pests in the USA. Carson’s book outlined the impact that such chemicals were having on the 
environment and how they polluted the air, entered the food chain and seeped into the water table to 
cause significant damage. 

3  Stockholm Conference on the Human Environment. 
4  Morgera, E. (2014) ‘Environmental law’, in Barnard, C. and Peers, S. (eds) European Union Law, 

Oxford, OUP, p. 656. 
5  Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild birds, OJ L 103 (25 

April1979),  was an early piece of purely environmental legislation and was passed under Article 235 
EEC. 

6  Procureur de law Republique v ABDHU (Case 240/83) 7 February 1985 
7  Now Article 191 TFEU, this has been the basis of a large amount of purely environmental legislation 

including  the Habitats Directive of 1992,14; Water Framework Directive of 2000 and was also the basis 
for the introduction of the first EU Emissions Trading Scheme. 
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The Treaty of Amsterdam (signed 1997 and in force 1999) further incorporated 
the environmental protections within the Treaties by incorporating the objective of 
sustainable economic development and by making environmental integration a 
general principle of EU law (now Article 11 TFEU). The accession of 10 new 
Member States saw environmental policy to be an area specifically addressed in 
accession negotiations resulting in upward pressure for new Member States to align 
their environmental protection policies with that of the EU.  

Recent developments include the commitment of the EU to promote global 
environmental protection. The Treaty of Lisbon (in force 2009) emphasised the need 
for the EU to respond to the challenge of climate change and to play a significant 
role in global environmental issues (Article 191(1) TFEU) and to contribute to the 
‘sustainable development of the Earth,’ Article 3(5) TFEU. Also the Treaty gives 
legal basis to the EU’s external actions and provides that this should be guided by 
principles which: 

‘foster the sustainable economic, social and environmental development of developing 
countries, with the primary aim of eradicating poverty’ and ‘help develop international 
measures to preserve and improve the quality of the environment and the sustainable 
management of global natural resources, in order to ensure sustainable development.’8  

The development of EU environmental policy has also been influenced by the 
periodic adoption of Environmental Action Programmes which function as a guide 
to policy development on the environment.9 

The contemporary scope of the EU environmental law and policy has been 
described as ‘clearly something of a patchwork quilt, drawing on a range of policy 
motivations and legal bases, as they have been amended by various iterations of the 
Treaties.’10 The main sources of EU environmental now stem from the EU Treaties, 

                                                           
8  Article 21(2)(d) and (f) Treaty on European Union. 
9  The seventh of these (‘Living well, within the limits of our planet’) was announced in 2013 to last until 

2020. It identifies three areas of focus): to protect, conserve and enhance the Union’s natural capital,to 
turn the Union into a resource-efficient, green, and competitive low-carbon economy,to safeguard the 
Union’s citizens from environment-related pressures and risks to health and wellbeing. EUR-Lex (2015) 
Environment Action Programme to 2020 ‘Living well, within the limits of our planet’ accessed 
on<http://ec.europa.eu/environment/action-programme > (3 February 2018). 

10  European Union Committee, Brexit: The environment and climate change (12th Report of Session 
2016–17 HL Paper 109) 14 February 2017,  para 17 accessed on < https://publications.parliament.uk/ 
pa/ld201617/ldselect/ldeucom/109/109.pdf> (3 February 2018). 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013D1386
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associated Regulations and Directives, international Treaties to which the EU is a 
signatory and judgments of the Court of Justice of the European Union. Some of 
these amount to ‘pure’ environmental legislation, mandated under the current Treaty 
framework outline in more detail below, other environmentally significant policy and 
legislation have a basis in the single market rules or in sector specific policies such as 
transport, energy and agriculture. 

So EU environmental law has moved from being a fringe concern to being a 
central policy driver with a clear Treaty mandate.  These include ambitious goals 
regarding environmental protection and sustainable development both within and 
beyond the borders of the EU. Article 3 TEU provides for the integration of 
environmental protections into Union policies and activities with provisions guiding 
external action under Article 21 TEU.  Articles 191–193 TFEU give further detail on 
the scope of EU environmental policy.  

The substance of the majority of EU environmental law comes in the form of 
Directives.  Environmental Directives have been found to be directly effective by the 
Court of Justice of the European Union which taken a robust approach to UK 
government failure in implementing environmental directives.11 The decisions of the 
CJEU are also an important source of environmental law and have played an 
important role in developing environmental principles from the Treaties as well as 
the case law of Member States.12 The fact that much EU environmental law stems 
from directives illustrates the importance of the overall institutional architecture of 
the EU in the effective functioning of its environmental policy and regulation. The 
Commission’s role in developing directives and monitoring their implementation, in 
addition to the role of the CJEU in providing judicial oversight and accountability for 
Member States performance points to the challenges of transposing the EU 
environmental law and policy into a domestic setting. This issue will be considered in 
more detail in Part II below.  

                                                           
11  The UK was found to be in breach of drinking water and bathing water directives in Case C-337/89 

Commission v UK [1992] ECR I-6103 Commission of the European Communities v United Kingdom of Great 
Britain and Northern Ireland (Case C-56/90) [1993] ECR I 04109. 

12  For example in Procureur de la République v Association de défense des brûleurs d'huiles usagées (ADBHU) [1985] 
ECR I 00531 the Court recognised that environmental protection is one of the Community’s essential 
objectives. 

https://www.open.ac.uk/libraryservices/resource/legalcases:108358&f=28675
https://www.open.ac.uk/libraryservices/resource/legalcases:108358&f=28675
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Another key aspect of the EU environmental regulation comes in the form of 
principles of EU law. Some, such as the principle of subsidiarity, were developed by 
the CJEU in the context of environmental regulation, but have a more general 
application and other, specific environmental principles have been developed. The 
key environmental principles are now given in Article 191(2) TFEU, and can be 
summarised as follows: 

• high level of environmental protection 
• precautionary principle 
• preventive action should be taken 
• environmental damage should be rectified at source 
• polluter should pay. 

Further principles are provided by Article 11 TEU, which provides the principle 
of environmental integration, while the principle of sustainable development is 
provided for in Articles 3(3) and (5) and 21(2)(d) and (f) TEU. These principles are 
not defined any further within the Treaty but have been fleshed out by their 
application by the Court. These overarching principles to guide the development of 
policy also provide a challenge post Brexit as transposing them into domestic 
legislation in a way that will retain their force in developing and shaping future policy 
will not be straightforward. 

Thus any assessment of the current reach of EU environmental law is bound to 
acknowledge that environmental law comprises an ambitious and far reaching aspect 
of the EU’s overall legal framework. Article 3 TEU, which sets out the core aims of 
the Union, illustrates this point as it now includes ‘sustainable development of 
Europe… and a high level of protection and improvement of the quality of the 
environment’. Further, Article 3(5) TEU provides that in its relations with the wider 
world, the EU shall promote ‘the sustainable development of the Earth.’ Morgera 
provides a pithy illustration of the fruit of approximately forty years of EU policy 
activity on the environment:  

‘the EU has developed over 200 secondary legislative instruments covering a wide array of 
environmental issues, ranging from the conservation of nature to water, air pollution, climate 
change, noise, dangerous substances, genetically modified organisms, waste, and nuclear 
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safety. This legislative activity has been highly influential on Member States where 70–80 
per cent of national environmental law is of EU origin. In addition, EU environmental law 
has been very pervasive in ‘greening’ other areas of EU law, such as the Common 
Agricultural, Transport and Fisheries Policies.’13 

The opening section of this paper has surveyed the origins and development of 
the EU’s environmental law and policy and has outlined the main sources and scope 
of EU environmental law. It has shown that the EU’s ambitious and far reaching 
environmental acquis has a variety of legal and policy sources which has an effect that 
is greater than the sum of its legislative parts. This raises the question as to whether it 
is possible to effectively transpose the EU environmental acquis into domestic UK 
law on Brexit day, a question which will be addressed in more detail in Part II below.  

III. Part II – Environmental accountability post Brexit 

At the time of writing the current mainstay UK government policy is that the 
corpus of EU law, including environmental law, will be transposed into UK law on 
Brexit day to ensure a smooth and orderly exit from the EU. The survey of the 
development and extent of EU environmental law offered in Part I shows that the 
EU’s environmental acquis stems from a variety of motivations and legal bases, is a 
mixture of pure environmental regulations, single market rules and sector specific 
policies which are embedded into the EU’s institutional architecture. Particularly 
significant aspects of this institutional architecture include the role of the 
Commission in developing policy and holding Member States to account as well as 
the role of the CJEU in providing legal accountability and in the development of 
environmental law principles.  Thus the environmental acquis is more than a simple 
of corpus of law that lends itself to be easily transposed into a domestic legislative 
system, particularly the UK’s parliamentary system. 

This paper will proceed to outline the UK’s approach to transposing EU 
environmental law into domestic legislation and will briefly address some of the 
challenges faced in taking this approach before offering some more detailed 
discussion regarding the issue of environmental accountability.   

                                                           
13  Morgera, E. (2014) ‘Environmental law’, in Barnard, C. and Peers, S. (eds) European Union Law, 

Oxford, OUP, p. 652. 
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Clause 1 of The EU (Withdrawal) Bill provides for the repeal of the European 
Communities Act 1972 on exit day.14 Clauses 2 and 3 provide that EU derived 
domestic law and direct EU legislation will ‘retained’ post Brexit. EU derived 
domestic law is that which was passed under the European Communities Act 1972. 
Direct EU legislation is that which has effect up to exit day. This will ensure that 
these forms of legislation will be saved on repeal of the ECA 1972. Clause 6 shows 
that this process creates a category of ‘retained EU law’ which, under Clause 6(7) 
includes CJEU case law and principles of EU law.   

Clause 7(1) of the Bill makes provision to deal with deficiencies or failures of EU 
law. This controversial aspect of the Bill aims to give UK government Ministers the 
power to use delegated legislation to alter provisions of retained law that, for 
example, have no practical application on exit day. A non-exhaustive list of examples 
of deficient retained is provided in Clause 7(2) and shows that, for example, retained 
law would be deficient if it ‘confers functions on, or in relation to, EU entities.’  

A number of difficulties arise from the approach outlined in the EU (Withdrawal) 
Bill of particular relevance to EU environmental law. Firstly the powers provided 
under Clause 7 for a government minister to make amendments via secondary 
legislation makes the current levels of environmental protection vulnerable to change 
by the executive with only limited parliamentary scrutiny or the possibility of post 
facto challenge by way of judicial review. Given the huge number of environmental 
provisions, these mechanisms of accountability seem far from adequate. Secondly a 
wider constitutional issue arises regarding the UK’s devolution settlement15. The 
question of the extent to which EU environmental competencies will be repatriated 
to Westminster to the devolved administrations is a politically charged issue and 
raises questions around future environmental policy divergence across the UK. 
Thirdly the task of adequately mapping all EU law with environmental relevance and 
finding a way of transposing them in a workable manner into an exclusively domestic 
context risks leaving gaps in environmental protections. Speaking for the UK 

                                                           
14  EU(Withdrawal) Bill accessed on <https://services.parliament.uk/bills/2017-19/europeanunionwith-

drawal.html> (3 February 2018). 
15  Colin Reid, Who’s in Charge Here?‘ Brexit and the Environment Blog (2 October 2017) accessed on 

https://www.brexitenvironment.co.uk/2017/10/02/whos-in-charge-here/ (3 February 2018). 
 

https://www.brexitenvironment.co.uk/2017/10/02/whos-in-charge-here/
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government, Andrea Leadsom acknowledged this difficult in evidence to the House 
of Lords Committee on the Environment: 

‘We think that in the region of about two-thirds of the legislation that we are intending to 
bring into UK law will be able to be rolled forward with just some technical changes, so 
roughly a third won’t, which means that obviously there will be work to do to ensure that we 
can make those measures continue to work once we leave the EU.’16  

Finally the model proposed in the EU(Withdrawal) Bill of transposing the EU 
environmental regulations into domestic law raises significant issues of how the UK 
government will be held accountable for their environmental stewardship after exit 
day. This point will be explored further below.  

Professor Lee is one of many voices who have raised concerns over gaps in the 
mechanisms of accountability of the UK government’s environmental performance 
after exit day.17 She highlights a number of areas of concern, but for reasons of 
brevity this paper will highlight two of the EU’s institutional governance structures 
that will not be easy to replicate in the domestic arena: the oversight role of the 
Commission and the role played by the CJEU in enforcing environmental standards.  

Before doing so it is helpful to highlight the default arrangements for 
environmental accountability in the UK’s parliamentary system that will apply post 
Brexit. In the absence of the kind of supranational oversight that is part of EU 
membership, the UK’s government can be held to account for its environmental 
performance in the same manner as any other policy area through the normal 
operation of the parliamentary system and the legal oversight provided by the court 
system. Thus in between the fundamental accountability mechanism of periodic 
general elections, the main parliamentary mechanisms include scrutiny of government 
legislation and holding ministers to account through the select committee system. 
The judiciary’s main method of oversight is provided by the ability of members of 
civil society to seek judicial review of executive action. 

                                                           
16  European Union Committee, Brexit: The environment and climate change (12th Report of Session 

2016–17 HL Paper 109) 14 February 2017,  para 57 accessed on < https://publications.parliament.uk/ 
pa/ld201617/ldselect/ldeucom/109/109.pdf> (3 February 2018). 

17  Maria Lee, ‘Environmental accountability after Brexit- Working Paper’, UCL European Institute 
November 2017 Accessed on < https://www.ucl.ac.uk/european-institute/ei-publications/working-
paper-environment> (3 February 2018). 
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Both methods have their inherent weaknesses when it comes to holding the 
government to account for environmental action. The political accountability found 
through general elections and select committees will have some force, but relies on 
there being sufficient political will and vision to be able to give environmental issues 
sufficient priority. This is no easy task given the relatively short cycle of parliamentary 
elections compared to the long term impacts and effects of environmental policy. 
Judicial review also has its limitations for accountability purposes. Some difficulties 
apply to any area of law, including its cost, uncertainty, the dependence on members 
of civil society with the interest and capacity to take such action and the limited scope 
of available to judges in reviewing executive action. In English law courts broadly 
limit themselves to reviewing the legality of decision, that is whether the executive 
have not exceeded their legal powers, or not followed the correct procedure. 
Therefore it is unlikely a court will consider the merits of executive action.   

The particular difficulty for environmental accountability in both the 
parliamentary and judicial arena is that without a body whose responsibility it is to 
pursue accountability on environmental action, the environment does not have an 
obvious constituency. As Professor Macrory pointed out in his submissions the 
House of Lords enquiry on Brexit and the Environment the environment is a special 
case in accountability terms: 

‘In most areas of law—be it competition law, social security law or welfare law—there will 
be clear economic interests who will protect themselves, go to court or whatever. With the 
environment, bits of it may be unowned; there is no clear interest.’18  

As a result, he suggests, that the environment may become ‘orphaned’ in 
accountability terms as part of the Brexit process.  

The European Commission’s role as guardian of the Treaties means that it can, as 
comparatively well-resourced and expert, perform a function in holding Member 
States to account for their environmental action. This can, of course, mean bringing a 
case before the CJEU against a Member State for not fulfilling their legal obligations 
in relation to the environment which can lead to a fine, but also, more prosaically, by 

                                                           
18  European Union Committee, Brexit: The environment and climate change (12th Report of Session 

2016–17 HL Paper 109) 14 February 2017, para 22 accessed on < https://publications.parliament. 
uk/pa/ld201617/ldselect/ldeucom/109/109.pdf> (3 February 2018). 
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requiring Member States to report on their progress in achieving EU environmental 
policy aims. For example the Water Framework Directive demands that Member 
States provide regular monitoring reports on, amongst other things, measures take to 
achieve ‘good water status.’19 Reporting obligations to the Commission are clearly 
unlikely to survive the Brexit process given the terms of the Brexit Bill. An obligation 
to report to an EU institution will be classed as a ‘deficiency’ under clause 7 and is 
therefore likely to be redundant post Brexit. Thus, if no attempt is made to replicate 
the oversight provided by the Commission, it seems likely that Professor Macrory’s 
concern that the environment will be orphaned as part of the Brexit divorce has 
considerable force.  

Likewise, the current role of the CJEU, will not survive Brexit. Clause 6 of the 
Brexit Bill clearly reinstates the supremacy of the UK Supreme Court at the expense 
of the CJEU. This will lead to a change in the way the legal oversight of 
environmental action will take place post Brexit. The earlier discussion of judicial 
review in English courts can be contrasted with the approach of the CJEU which 
seeks to ensure that domestic courts comply with the substance as well as the 
procedure, which adds significant weight to legal accountability in the UK.   A good 
recent example of this comes from the Client Earth litigation20 regarding the EU Air 
Quality Directive21. Here the CJEU’s expectation that national courts should take any 
necessary measure to achieve compliance with EU law was decisive in achieving a 
remedy. 22 

The concerns over the loss of accountability currently provided by the 
Commission and the CJEU post Brexit have led to calls for the UK government to 
seek to replicate the impact of the CJEU and the Commission post Brexit. Calls for 

                                                           
19  Directive 2000/60/EC establishing a framework for Community action in the field of water policy 

[2000] OJ L 327/1. 
20  Case C-404/13 R (on the application of ClientEarth) v Secretary of State for the Environment, Food 

and Rural Affairs [2015] 1 CMLR 55. 
21 Directive 2008/50 on ambient air quality and cleaner air for Europe [2008] OJ L 152/1. 
22  For a wider discussion of this litigation see Maria Lee, ‘Environmental accountability after Brexit- 

Working Paper’, UCL European Institute November 2017 page 5 Accessed on < https://www.ucl.ac.uk 
/european-institute/ei-publications/working-paper-environment> (3 February 2018); Also Robin 
McKie ‚ Air pollution: the battle to save Britain from suffocation‘ The Observer (7 May 2017) accessed on, 
https://www.theguardian.com/environment/2017/may/07/air-pollution-clientearth-james-thornton-
court-victory (3 February 2018). 
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an independent body able to hold the Government to account against clear 
environmental standards have been made, with suggestions varying from a new 
public body or ombudsman to something similar to the US Environmental Agency, 
the Hungarian Parliamentary Commissioner for Future Generations to constitutional 
judicial oversight as practiced in India and Pakistan.23 

At the time of writing the UK Government has not made a definite commitment 
to shift very far from its current position that normal parliamentary and judicial 
review mechanisms will be sufficient to provide accountability. However, Michael 
Gove, Secretary of State for the Environment and high profile campaigner for a leave 
vote in the 2016 referendum, has acknowledged the strength of the arguments that 
have been made on the dangers to the environment of leaving the EU without trying 
to replicate in some form the institutional mechanisms of accountability that 
currently apply.24 As a result he announced that the UK government will consult 
during 2018 on developing ‘Independent body that would hold Government to 
account for upholding environmental standards in England after we leave the 
European Union.’ The consultation will also consider the politically charged issue of 
how this body would work across the devolved administrations in Scotland, 
Northern Ireland and Wales.25 

Thus it remains unclear precisely how the Government will seek to address the 
accountability challenge post Brexit. However, without prejudging the outcome of 
the consultation, it is salutary to note that they UK did have an environmental 
watchdog in the form of the Sustainable Development Commission before it was 
disbanded as part of the 2010 Conservative and Liberal Democrat Coalition attempt 
to cut back on red tape in the so called “bonfire of the quangos.” This demonstrates 

                                                           
23  European Union Committee, Brexit: The environment and climate change (12th Report of Session 

2016–17 HL Paper 109) 14 February 2017,  para 79 accessed on < https://publications.parliament.uk/ 
pa/ld201617/ldselect/ldeucom/109/109.pdf> (3 February 2018). 

24  Michael Gove, Evidence to the Environmental Audit Committee 31 October 2017 accessesd on 
<http://www.parliament.uk/business/committees/committees-a-z/commons-select/environmental-
audit-committee/news-parliament-2017/governments-environmental-policy-michael-gove-evidence-17-
19/> (3 February 2018). 

25  Department of Enviroment, Food and Rural Affairs, Press Release New environmental protections to 
deliver a Green Brexit, 12 November 2017 accessed on <https://www.gov.uk/government/news/new-
environmental-protections-to-deliver-a-green-brexit >(3 February 2018). 

http://www.parliament.uk/business/committees/committees-a-z/commons-select/environmental-audit-committee/news-parliament-2017/governments-environmental-policy-michael-gove-evidence-17-19/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/environmental-audit-committee/news-parliament-2017/governments-environmental-policy-michael-gove-evidence-17-19/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/environmental-audit-committee/news-parliament-2017/governments-environmental-policy-michael-gove-evidence-17-19/
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the precariousness of independent statutory bodies in a domestic parliamentary 
setting. 

IV. Conclusion 

This paper has demonstrated that the EU’s environmental acquis is the result of a 
patchwork of legislative and policy concerns that have had a very significant impact 
on Member States over a period of forty years. The fruit of this legislative and policy 
development cannot easily be separated from the institutional architecture of the 
European Union without the danger of leaving dangerous lacunae in the 
accountability mechanisms that are integral to ensuring environmental standards are 
maintained.  

The UK government’s announcement that it will consult during 2018 on creating 
an independent body to replicate the accountability mechanisms that currently exist 
within the European Union is a welcome development, but it remains to be seen 
whether the proposed body will be an adequate replacement for current 
arrangements.
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I. Introduction 

On 23 June 2016 in the United Kingdom (UK) and Gibraltar the Brexit 
referendum took place. The referendum resulted in 51.9% of voters voting in favour 
of the UK leaving the European Union (EU). In reaction to that result, the UK 
government initiated the official EU withdrawal process on 29 March 2017, which 
put the UK on course to complete the withdrawal process by 30 March 2019. Due to 
the EU Birds and Habitat Directive, the UK government – just as the other member 
states - is obliged to protect wild birds, animals and types of habitat.1  England is 
being one of the parts of UK. In England the Birds and Habitat Directives are 
implemented in the Wildlife and Countryside Act 1981 and in the Conservation of 
Habitats and Species Regulations 2010. This paper focuses on what will happen with 
these ‘EU nature laws’ after the Brexit. In order to answer this question, the relevant 
international en UK law, the current state of nature, and possible developments in 
the future were analysed. 

II. Relevant legislation 

Nature in the EU as a whole, and therefore also in the UK, is protected due to 
the Birds and Habitat Directives. The main aim of the Birds and Habitats Directive is 
to promote the maintenance of biodiversity, by requiring Member States to take 
measures to maintain or restore natural habitats and wild (bird) species listed on the 
Annexes to the Directive at a favourable conservation status, introducing robust 
protection for those habitats and species of European importance. In applying these 

                                                           
1  Council Directive 2009/147/EC of the European Parliament and the Council of 30 November 2009 on 

the conservation of birds and Directive 92/43/EEG of 21 May 1992 on the conservation of natural 
habitats and of wild fauna and flora. 
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measures, Member States are required to take account of economic, social and 
cultural requirements, as well as regional and local characteristics. The measures of 
the Birds and Habitat directives includes all bird species that naturally occur in the 
European Union, more than 1000 wild animal/plant species and 200 different types 
of habitat. 

In general there are two ways in which the objectives of the Birds and Habitat 
Directives may be achieved: 1) protection of species, and 2) protection of sites. In 
practice, the protection of sites is the best and most frequently used instrument for 
protecting nature. Due to the Birds and Habitat Directive, the UK government is 
obliged to designate Special Protection Area’s (SPA) and Special Area’s of 
Conservation (SAC). These areas belong to the international network Natura 2000, 
which is a network of nature sites in the European Union. This designation 
obligation is secured in the Habitat Directive, article 3, section 1.  

Article 3 Habitat Directive 

‘1. A coherent European ecological network of special areas of conservation shall be set up 
under the title Natura 2000. This network, composed of sites hosting the natural habitat 
types listed in Annex I and habitats of the species listed in Annex II, shall enable the 
natural habitat types and the species' habitats concerned to be maintained or, where 
appropriate, restored at a favourable conservation status in their natural range. 

The Natura 2000 network shall include the special protection areas classified by the 
Member States pursuant to Directive 79/409/EEC. 

2. Each Member State shall contribute to the creation of Natura 2000 in proportion to the 
representation within its territory of the natural habitat types and the habitats of species 
referred to in paragraph 1. To that effect each Member State shall designate, in accordance 
with Article 4, sites as special areas of conservation taking account of the objectives set out 
in paragraph 1. 

3. Where they consider it necessary, Member States shall endeavour to improve the ecological 
coherence of Natura 2000 by maintaining, and where appropriate developing, features of the 
landscape which are of major importance for wild fauna and flora, as referred to in Article 
10’. 
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Following the designation of the area’s, the member states should - on behalf of 
article 6, section 1 – 4 Habitat Directive (see below) - protect the species and habitats 
in the SPA’s en SAC’s. The main goal of this rule is to raise or maintain the 
conservation status of natural habitats and species as favourable as possible, and to 
avoid disturbance and significant loss of qualified habitats and species in the 
designated SPA’s and SAC’s. 

Article 6 Habitat Directive 

‘1. For special areas of conservation, Member States shall establish the necessary 
conservation measures involving, if need be, appropriate management plans specifically 
designed for the sites or integrated into other development plans, and appropriate statutory, 
administrative or contractual measures which correspond to the ecological requirements of the 
natural habitat types in Annex I and the species in Annex II present on the sites. 

2. Member States shall take appropriate steps to avoid, in the special areas of conservation, 
the deterioration of natural habitats and the habitats of species as well as disturbance of the 
species for which the areas have been designated, in so far as such disturbance could be 
significant in relation to the objectives of this Directive. 

3. Any plan or project not directly connected with or necessary to the management of the site 
but likely to have a significant effect thereon, either individually or in combination with other 
plans or projects, shall be subject to appropriate assessment of its implications for the site in 
view of the site's conservation objectives. In the light of the conclusions of the assessment of 
the implications for the site and subject to the provisions of paragraph 4, the competent 
national authorities shall agree to the plan or project only after having ascertained that it 
will not adversely affect the integrity of the site concerned and, if appropriate, after having 
obtained the opinion of the general public. 

4. If, in spite of a negative assessment of the implications for the site and in the absence of 
alternative solutions, a plan or project must nevertheless be carried out for imperative reasons 
of overriding public interest, including those of a social or economic nature, the Member State 
shall take all compensatory measures necessary to ensure that the overall coherence of 
Natura 2000 is protected. It shall inform the Commission of the compensatory measures 
adopted. Where the site concerned hosts a priority natural habitat type and/or a priority 
species, the only considerations which may be raised are those relating to human health or 
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public safety, to beneficial consequences of primary importance for the environment or, further 
to an opinion from the Commission, to other imperative reasons of overriding public interest’. 

Since the introduction of the Habitat Directive, important case law about the 
interpretation and correct use of this article has arisen, in particularly regarding the 
issue of how to accomplish a correct appropriate assessment2 and the difference 
between measures of mitigation and compensation.3 

All members of the EU are obliged to implement the duties of the Birds and 
Habitat Directives in their own laws. In England and Wales, the Birds Directives – 
protection of species and sites – are implemented in the Wildlife and Countryside Act 
1981. The Habitat Directive – protection of species and habitats – is adopted in the 
Conservation of Habitat and Species Regulations 2010. In 2011 and 2012, the UK 
government amended this last mentioned law. In the UK, there is a special law for 
the designation and protection of SPA’s and SAC’s at the coast and in the sea; the 
Offshore Marine Conservation Regulations 2010.4 In a similar way, Scotland and 
North Ireland have their own special regulation to protect the nature.5 These rules 
differ from the legislation in England and Wales. For example: in Scotland there are 
other hunting rules. Although these differences are interesting and relevant, in this 
article I will focus on the regulations in England and Wales only.  

III. The current state of Natura 2000 in the United Kingdom 

The Birds and Habitats Directives – including the UK laws which depend on it – 
are in practice very important for the protection of birds, animals and plants in the 

                                                           
2  For example: Commission of the European Communities v. The Netherlands (C-127/02, ECLI: 

EU:C:2004:482) [2004] E.C.R I-0745 and Bundesverwaltungsgericht (Federal Administrative Court, 
Germany, preliminary ruling) v. Grüne Liga Sachsen eV and Others (C-399/14, ECLI:EU:C:2016:10) 
[2016]. 

3  Raad van State (The Netherlands, preliminary ruling) v. T.C. Briels and others (C-521/12, ECLI: 
EU:C:2014:330) [2014] and  Hilde Orleans and Others v. Vlaams Gewest (Requests for a preliminary 
ruling from the Raad van State (Belgium)) (C-387/15 and 388/15, ECLI:EU:C:2016:583) [2016].  

4  For more information about the system and the differences between England/Wales, Scotland and 
North-Ireland: Christopher P. Rodgers, The Law of Nature Conservation, Oxford: Oxford University Press, 
First Edition 2013 and C. Reid, Nature Conservation Law, London: Thomson Reuters, Third Edition 2009. 

5  In Scotland the Habitats Directive is transposed through a combination of the Conservation Habitats 
and Species Regulations 2010 (in relation to reserved matters) and the 1994 Regulations. In North-
Ireland the Habitats Directive is implemented in the Conservation (Natural Habitats, &c) Regulations 
(Northern Ireland) 1995 (as amended). This legislation is available at http://jncc.defra.gov.uk/page-1374 
(section Transposition to UK legislation). 
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UK. In general, and in comparison with other EU-member states, the ‘UK nature 
laws’ - in my opinion - sufficiently implement the Birds and Habitat Directives. In 
recent times, there appear not to have been many misunderstandings or conflicts 
between the UK and the EU (European Commission and Court of Justice) regarding 
the application of the Birds and Habitat Directive in the UK law.6  

At the end of 2017, there are 925 specified Natura 2000-sites (SPA and SAC) in 
the UK. The total area involved is over one hundred thousand square kilometres 
(108.153 km2) en the sites covers almost 9 percent (8,57%) of the land area. Although 
these figures are impressive, the Natura 2000-network in the UK is not complete yet. 
Especially at sea, additional areas are required to protect qualified species and types 
of habitat. In comparison with other (large) EU-member states, the UK has not many 
SPA’s and SAC’s. The percentage of land and sea area that is covered, is relatively 
limited.7 For example: the government of Sweden had designated 4.084 Natura 2000-
sites. These sites covers 13,32% of the land area. Another good example is Germany: 
the government of that country had designated 5.211 Natura 2000-sites that covers 
15,46% of the land area.  

The implementation of the Birds and Habitat Directive, above all the designation 
of SPA’s and SAC’s in the UK, were very important for the protection of UK nature 
and led to many success stories. For example, before the Birds and Habitat Directive 
came in force in the UK the red kite was a rare bird. Nowadays there are more than 
2.000 pairs of this bird in UK, mainly to be found in Natura 2000 sites.8 The same 
story can be told about the golden eagle, nightjar, great bittern, harbor porpoise and 
many other habitat and species.9 

                                                           
6  Illustrative for that fact: Catalogue of case law relating to articles of the EU Birds and Habitats Directives 

(http://jncc.defra.gov.uk/page-1373) In the past the Birds and Habitats Directive were not correct 
implemented in UK-law. See about that fact Commission of the European Communities v United 
Kingdom of Great Britain and Northern Ireland (C-6/04, ECLI:EU:C:2005:626) [2005] E.C.R. 2005 I-
09017 and S.D.P. Kole, Het beheerplan voor Natura 2000-gebieden, Deventer, Kluwer First Edition 2014 
(thesis), p. 304.  

7  These information is based on the latest (available) natura 2000 barometer (update July 2017). These 
barometer is published in Natura 2000 nature and biodiversity newsletter, July 2017 from the European 
Commission (http://ec.europa.eu/environment/nature/info/pubs/docs/nat2000newsl/nat42_en.pdf).   

8  Balmer, D.E., Gillings, S., Caffrey, B.J., Swann, R.L., Downie, I.S. & Fuller, R.J. 2013, Birds Atlas 2007 – 
2011 the breeding and wintering birds of Britain and Ireland, BTO Books, Thetford, p. 294 and The Guardian (6 
october 2017), ‘Britain’s wildlife needs urgent new protections ahead of Brexit, say MP’s. 

9  See for that; the European Reporting requirements under the Nature Directives of the year 1994-2000, 
2001-2006 and 2007-2012 (http://jncc.defra.gov.uk/page-5327). 
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IV. The protection of the nature in the UK after de Brexit 

It is clear that the Birds and Habitat Directives are very important for the 
protection of nature in the UK. But what will happen to this success story when the 
UK leaves the EU? As the negotiations between the EU and UK up till now are 
dealing with issues like the (future) rights for EU-citizens in the UK, the rights of 
UK-citizens in de EU, the financial compensation of the divorce and the future 
border between Northern – Ireland and Ireland, there has hardly been any attention 
for the issue of  ‘nature conservation’ yet.10 In the UK the relevant authorities – for 
example the Prime Minister (Theresa May), the British cabinet, the Department for 
Environment, Food and Rural Affairs (DEFRA) and Members of Parliament - have 
not developed formal policy for the protection of nature after Brexit, yet. So far, 
neither has there been much attention for this topic in the scientific debate. There 
was however some public and scientific publication regarding the possible economic 
consequences of Brexit for farmers and fisherman in the future.11 

Since 1972, the Birds and Habitats Directives are implemented in UK law due to 
section 2 of the European Communities Act 1972. On 13 July 2017, the British 
government sent the ‘Great Repeal Bill’ to the House of Commons.12  The 
acceptance of that bill will end the precedence of European law overruling laws 
passed in the UK Parliament. It will also end the power of the European Court of 
Justice in the UK in cases where misunderstandings and debate about the correct 
application of European obligations in the UK arise. In the Great Repeal Bill, the 
Government states that all existing EU legislation will be copied across into domestic 
UK law in order to ensure a smooth transition on the day after Brexit. In that way 
the government wants to avoid a "black hole in our statute book", and avoid 
disruption for businesses and individual citizens when the UK leaves the EU. But 

                                                           
10  On Friday 8 December 2017 – a few weeks after the Brexit-conference – the EU and UK reached an 

agreement over these main points. 
11  Illustrative for this: Christopher Rodgers, ‘ELR opinion issue 3 2016. BREXIT: What implications for 

land use and the natural environment? , Environmental Law Review 2016, Vol. 18(3), p. 187-193, The 
Guardian (Wednesday 13 December 2017, ‘Scottish fishermen say EU is taking 'hardline' quotas stance 
pre-Brexit’.  

12  The official name is European Union (Withdrawal) Bill. The UK Government introduced that bill on 13 
July 2017 (Bill 5) in the House of Commons. The integral text can be found at 
https://publications.parliament.uk/pa/bills/cbill/2017-2019/0005/en/18005en.pdf.  
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according to the bill, if necessary, the UK Parliament will be allowed to "amend, 
repeal and improve" individual EU-laws.  

European Union (Withdrawal) Bill 

[…] 
’21 Other types of EU law (such as EU directives) have to be given effect in the UK 
through domestic laws. As set out above, this has frequently been done using section 2(2) of 
the ECA, which provides ministers, including in the devolved administrations, with powers 
to make secondary legislation to implement EU obligations. If the ECA were repealed and 
no further action was taken, all of the secondary legislation which has been made under it 
would fall away and cease to be part of the UK statute book, leaving significant gaps. 

22 To avoid such gaps, the Bill converts the body of existing EU law into domestic law and 
preserves the laws we have made in the UK to implement our EU obligations. After this, 
because the supremacy of EU law will have ended, Parliament (and, where appropriate, the 
devolved legislatures) will be able to decide which elements of that law to keep, amend or 
repeal once the UK has left the EU. This body of converted EU law and preserved domestic 
law is referred to in the Bill and these notes collectively as ‘retained EU law’’.13 

Therefore, at this moment, it is not sure that the obligations of the Birds and 
Habitat Directive will be copied unaltered in the new – post Brexit – law. This may 
be the case with the ‘precautionary principle’ of article 6, section 3 and 4 Habit 
Directive.14 This principle is an important element of the appropriate assessment 
which the competent national authorities use to analyse whether it is possible to agree 
with a plan or project in or nearby Natura 2000-sites. 

Article 6 Habitat Directive 

[…] 
‘3. Any plan or project not directly connected with or necessary to the management of the site 
but likely to have a significant effect thereon, either individually or in combination with other 
plans or projects, shall be subject to appropriate assessment of its implications for the site in 

                                                           
13  European Union (Withdrawal) Bill, p. 7-8 (Preserving and converting EU law). 
14  Commission of the European Communities v. The Netherlands (C-127/02, ECLI:EU:C:2004:482 ) 

[2004] E.C.R I-0745. 
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view of the site's conservation objectives. In the light of the conclusions of the assessment of 
the implications for the site and subject to the provisions of paragraph 4, the competent 
national authorities shall agree to the plan or project only after having ascertained that it 
will not adversely affect the integrity of the site concerned and, if appropriate, after having 
obtained the opinion of the general public. 

4. If, in spite of a negative assessment of the implications for the site and in the absence of 
alternative solutions, a plan or project must nevertheless be carried out for imperative reasons 
of overriding public interest, including those of a social or economic nature, the Member State 
shall take all compensatory measures necessary to ensure that the overall coherence of 
Natura 2000 is protected. It shall inform the Commission of the compensatory measures 
adopted. 

Where the site concerned hosts a priority natural habitat type and/or a priority species, the 
only considerations which may be raised are those relating to human health or public safety, 
to beneficial consequences of primary importance for the environment or, further to an 
opinion from the Commission, to other imperative reasons of overriding public interest’. 

In discussions about (dis)advantages of the Birds and Habitat Directive, the 
‘precautionary principle’ was often considered and marked as a breaking mechanism 
for economic development in UK.15 At this moment, the future of the obligations 
arising from the Birds and Habitat Directives are unknown, but it is clear that - as a 
result of the ‘Great Repeal Bill’ - parts of the Wildlife and Countryside Act 1981 and 
the entire Conservation and Species Regulations 2010 (including the amendments of 
2011 and 2012) will be repealed. 

After the repeal of the Wildlife and Countryside Act 1981 (partly) and the entire 
Conservation and Species Regulations 2010 (including the amendments of 2011 and 
2012), there will be no longer protection for UK nature due to the Birds and Habitat 
Directives. However, this does not mean that international obligations for the UK to 

                                                           
15  Illustrative: G. Jones QC (ed.), The Habitats Directive: a developer’s obstacle course?, Oxford: Hart Publishing, 

First Edition 2012. This discussion is not specific for the UK but an important question or problem in 
the whole EU. Is was one of the most important elements of the ‘Fitness and Health-check’ of the 
Birds- and Habitat Directive. On 16/12/2016 the Commission has published the 'Fitness Check' 
evaluation of the EU Birds and Habitats Directives (the 'Nature Directives') and concluded that, within 
the framework of broader EU biodiversity policy, they remain highly relevant and are fit for purpose 
(http://ec.europa.eu/environment/nature/legislation/fitness_check/index_en.htm). 
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protect nature dissolve. Because of other important international treaties, such as the 
Convention of Ramsar16, the Convention of Bonn17, the Convention of Bern18 and 
Convention of Biological Diversity19, the UK will still be obliged to protect nature.  

But what will happen with the designated SPA’s and SAC’s in UK after the 
Brexit? Will they remain as they are in future? The answer to these question depends 
on the choices that will be made by the British government and the House of 
Commons after the Brexit. Will they copy the Birds and Habitat Directive obligations 
integral into the domestic law, or not? And what if the UK government and the 
House of Commons amend, improve of repeal the whole legislative system? If they 
decided to the last and do not implement new UK legislation, it might also be 
possible to protect habitats and species with an existing UK protection system; the 
Sites of Special Scientific Interest. 

In England, Wales, Scotland all Natura 2000-sites (SPA’s and SAC’s) are also 
designated as Sites of Special Scientific Interest.20 On behalf of the Wildlife and 
Countryside Act 1981 (WCA 1981), the relevant authorities are obliged to maintain 
the birds, animals and plants inside these designated sites. The most important rule 
and instrument to reach that goal is defined in article 28E WCA 1981: 

‘[(1) The owner or occupier of any land included in a site of special scientific interest shall 
not while the notification under section 28(1)(b) remains in force carry out, or cause or 
permit to be carried out, on that land any operation specified in the notification unless— 

(a) one of them has, after service of the notification, given [Natural England] notice of a 
proposal to carry out the operation specifying its nature and the land on which it is proposed 
to carry it out; and 

(b) one of the conditions specified in subsection (3) is fulfilled. 

(2) Subsection (1) does not apply to an owner or occupier being an authority to which section 
28G applies acting in the exercise of its functions. 

                                                           
16  Convention on Wetlands of International Importance especially as Waterfowl Habitat: https://www. 

ramsar.org/. 
17  Convention on the Conservation of Migratory Species of Wild Animals: http://www.cms.int/. 
18  Bern Convention on the Conservation of European Wildlife and Natural Habitats: https://www.coe. 

int/en/web/bern-convention. 
19  Convention of Biological Diversity: https://www.cbd.int/convention/. 
20  Refert to http://magic.defra.gov.uk/MagicMap.aspx.   
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(3) The conditions are— 

(a) that the operation is carried out with [Natural England’s] written consent; 

(b) that the operation is carried out in accordance with the terms of an agreement under 
section 16 of the 1949 Act[, section 15 of the 1968 Act or section 7 of the Natural 
Environment and Rural Communities Act 2006]; 

(c) that the operation is carried out in accordance with a management scheme under section 
28J 

or a management notice under section 28K […]’ 

In practice, article 28E WCA 1981 is the most important and effective rule to 
protect habitats and species in Sites of Special Scientific Interest.21 But there is an 
important disadvantage. In comparison with the Birds and Habitat Directive, the 
rules for the protection of Sites of Special Scientific Interest are less strict. The WCA 
1981 does not include an obligation for an appropriate assessment for plans and 
project which may have significant effects on the conservation objectives, which can 
secure the nature for possible damage in the future. Secondly, the WCA 1981 does 
not include the precautionary principle. This principle is essential in the protection of 
species and sites in UK. At last, when the relevant authorities give permission for a 
plan of project with negative of significant effects on habitat and species in SSSI’s, 
there will be no backstop of the European Commission or the European Court of 
Justice anymore. Illustratively, according to the Wildfowl and Wetlands Trust, this 
may lead to a loss of SSSI’s at the rate of protection nature.22 

Based on that fact, recently environmental groups and involved MP’s requested 
the Minister of Environment, Food and Rural Affairs to preserve the good elements 
of the Birds and Habitat Directive in the future UK nature conservation law.  In 
reaction on that, a spokesman of this Department said that the UK will protect 
nature in the future. But he did not make explicit how to reach that goal. In the 

                                                           
21  Same conclusion: Christopher P. Rodgers, The Law of Nature Conservation, Oxford University Press, 

First Edition 2013, p. 84. There are two other important instruments to protect the nature inside Sites of 
Special Scientific Interest: management agreements (28K WCA 1981) and management schemes (article 
28J WCA 1981). See about this topic: C. Reid, Nature Conservation Law, London: Thomson Reuters, Third 
Edition 2009, p. 214-235. 

22  The Guardian, Friday 6 October 2017, ‘Britains wildlife needs urgent new protections ahead of Brexit, say 
MPs’. 
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meanwhile, the process of designating (new) candidate SPA’s or even enlarge existing 
SPA’s in the UK is continuing.23 This seems to contradict the fact that 
simultaneously steps are taken towards changing or even repealing the whole 
legislative system of European protection of habitats and species within the UK. 

V. Conclusions 

At this point in time, no formal policy regarding (possible) consequences of 
Brexit for the ‘EU nature laws’ exists.  Neither, there is clarity about the future form 
and meaning of nature conservation law in the UK. The government and the House 
of Commons may decide to integrally take over the existing obligations of the Birds 
of Habitats Directive into the UK law. Otherwise, it is possible that they decide to 
amend, improve or even repeal the existing rules. However, after the Brexit, the UK 
will still be member of other international nature conservation treaties. So, in future 
international protection for Nature will be secured. Next to that, should the 
government and the parliament repeal the Birds and Habitat Directive obligations 
and not create new legislation, it will still be possible to protect the existing SPA’s and 
SAC’s by the rules for Sites of Special Scientific Interest. However, these rules are 
less strict than the Birds and Habitat Directive. In that case, it is to be seen whether 
these measures will suffice to protect rare habitats and species – such as the Red kite 
– in the UK. 

                                                           
23  Illustrative: Consultation outcome. Dungeness, Romney Marsh and Rye Bay potential Special Protection 

Area: outcome (19 December 2017, https://www.gov.uk/government/consultations/dungeness-
romney-marsh-and-rye-bay-potential-special-protection-area-comment-on-proposals) and Consultation 
outcome Liverpool Bay / Bae Lerpwl Special Protection Area extension: consultation outcome (19 
December 2017, https://www.gov.uk/government/consultations/liverpool-bay-bae-lerpwl-special-
protection-area-extension-comment-on-proposals). 
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I. Introduction 

Actually, British courts enjoy a good reputation in international trade. Very often, 
parties of international commercial contracts choose their jurisdiction, in most cases 
together with a choice of the Law of England and Wales for the contract. This is 
especially the case for litigation involving banks, insurances or the capital market. In 
this article, we will not deal with the peculiarities of these branches,1 but we will 
focus on cross border contracts in the B2B-sector. Until the UK’s exit of the EU, 
choice of court agreements in favour of British courts as against other Member 
States2 will be ruled by Regulation (EU) No 1215/2012 of the European Parliament 
and of the Council of 12 December 2012 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters (recast).3 It is shortly 
called the recast Brussels I Regulation, because it supersedes the Regulation (EC) 
44/2001, called Brussels I Regulation.4 This Regulation ensures that exclusive choice 
of court agreements are valid regardless of the domicile of the parties, that they 
establish the jurisdiction of the designated courts, that not designated courts of other 
Member States, if seised of proceedings involving the same cause of action between 

                                                           
1  For more information cf. Hess, Back to the Past: BREXIT und das europäische internationale Privat- 

und Verfahrensrecht, Praxis des Internationalen Privat- und Verfahrensrechts (IPRax) 2016, 409 (411 
ff). 

2  Denmark is not taking part in the adoption of Regulation (EU) No 1215/2012 and is not bound by it, 
Recital (41); nevertheless, Denmark has notified the Commission of its decision to implement the 
contents of the said Regulation, so that it will be applied to relations between the Union and Denmark, 
Official Journal of the European Union (OJ) 2013 L 79/4. 

3  OJ 2012 L 351/1. 
4  Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters, OJ 2001 L 12/1. 
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the same parties as the designated court, will have to stay proceedings, and that 
judgments given by the designated court will be executed in the other Member States 
without prior declaration of enforceability. The recast Brussels I Regulation is 
binding under Art 288 (2) Treaty on the Functioning of the EU (TFEU) for all 
Member States of the EU, as stated by Art 81 (3) recast Brussels I.5 The United 
Kingdom is also bound by the latter as it decided to take part in its adoption and 
application.6 

The purpose of this article is to analyse the impact of the UK’s withdrawal from 
the EU, the so called Brexit, on the legal regime for choice of court agreements in 
favour of British courts and on the attractiveness of British courts as chosen forum 
in international trade. To know this, it is necessary first to have a glance at the Brexit 
process from the perspective of the EU and of the UK (sub II). This will allow us to 
pose further questions with respect to the goal of this analysis (sub II.3). 

II. General view on the impact of Brexit on EU law 

1. Perspective of the EU 

On 29 March 2017, the UK gave formal notice under Art 50 (2) of the Treaty on 
the EU (TEU) of its decision to leave the European Union. Under Art 50 (3) TEU, 
the European Treaties shall cease to apply to the UK, either from the date of entry 
into force of the withdrawal agreement between the UK and the EU, or, failing that, 
automatically two years after the notification, i.e. on 29 March 2019, unless an 
extension of that period is unanimously decided by both sides. As a consequence, the 
recast Brussels I Regulation will not anymore be binding for the UK after its exit 
under Art 288 (2) TFEU, the UK becoming thus a third State for the purposes of the 
said regulation. Another consequence of the UK’s exit will be that multilateral treaties 
concluded by the EU in exercise of its external competence will also no longer be 

                                                           
5  This Regulation is based on the EU competence for measures to develop judicial cooperation in civil 

matters having cross-border implications under Art 81 (2) TFEU, in order to ensure the mutual 
recognition and enforcement between Member States of judgments. 

6  The UK is not automatically taking part in measures of the area of freedom, security and justice to which 
belong measures under Art 81 TFEU, but it can decide to opt in, as stated in Art. 3 of the Protocol on 
the position of the United Kingdom and Ireland in respect of the area of freedom, security and justice to 
the Treaties; but the UK decided to do so in the case of the Brussels I Regulation and its recast, recast 
Brussels I Recital (40). 
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binding for the UK, because the UK did not adhere to them autonomously, but only 
as a Member State. This will affect the UK’s participation in some relevant 
multilateral treaties (sub IV). 

Nevertheless, the UK’s Government proposed a transition period of around two 
years after the withdrawal date in order to “allow businesses and public 
administrations the time to prepare themselves” for a framework for the future legal 
relationship between the UK and the EU still to be negotiated.7 The European 
Council approved to negotiate such a transition period until the end of 20208, 
covering the whole of the EU acquis, including changes to the latter adopted until the 
end of the transition period and the competence of the Court of Justice of the 
European Union (CJEU), even if the UK as a then third State will no longer 
participate in or nominate or elect members of the EU institutions, nor participate in 
the decision-making of the EU. Such transitional agreements have to be included in 
the Withdrawal Agreement.9 Therefore it seems possible, that the recast Brussels I 
Regulation and the treaties concluded by the EU regarding judicial cooperation in 
civil matters will continue to be in force for the UK in relation to the remaining 27 
EU Member States (EU27) during this transition period. The UK’s Government has 
expressed the will to include the judicial cooperation in civil and commercial matters 
in that interim regime.10 

It is only after the UK’s withdrawal that a framework for the future relationship 
between the UK and the EU can be concluded. Actually, it is not possible to predict 
what will be the content of such a framework, especially for the judicial cooperation 
in civil matters. 

As a result, we have to distinguish three phases in the Brexit process: First, until 
the withdrawal becomes effective, the EU law will be applicable in the UK as a 
Member State; secondly, after the withdrawal date, it depends on the agreements 
made in the Withdrawal Treaty whether there will be a transition period and, if so, to 

                                                           
7  Speech by Michel Barnier of 9 January 2018 (http://europa.eu/rapid/press-release_SPEECH-18-85_en. 

htm, consulted 11 January 2018). 
8  Speech by Michel Barnier (above N. 7). 
9  European Council (Art. 50) meeting (15 December 2017) – Guidelines, EUCO XT 20011/17. 
10  HM Government, Providing a cross-border civil judicial cooperation framework. A future partnership 

paper (Government, framework), marg. numb. 23 (https://www.gov.uk/government/publications/ 
providing-a-cross-border-civil-judicial-cooperation-framework-a-future-partnership-paper, consulted 12 
January 2018). 
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which extent it will allow that EU law continues to be applicable as such in the UK; 
thirdly, after a possible transition period, the EU law will not anymore be applicable 
on a basis of reciprocity, but it will be replaced by existing multilateral treaties or by a 
framework for the future relationship between the UK and the EU that still has to be 
negotiated. 

2. Perspective of the UK 

The UK’s Government has introduced the European Union (Withdraw) Bill 
2017-1911 which has been amended by the Parliament in December 2017.12 The goals 
of that Bill are:13 first, to repeal the European Communities Act 1972 on the day the 
UK leaves the EU (sec. 1); secondly, to end the supremacy of EU law in UK law 
including case law of the CJEU for the time after exit; thirdly, to convert EU law as it 
stands at the moment of exit into domestic law (sec. 3); fourthly, to give pre-exit case 
law of the CJEU the same binding or precedent status as decisions of the British 
Supreme Court (sec. 6). Sec. 3 (1) of the Bill explicitly states that „Direct EU 
legislation, so far as operative immediately before exit day, forms part of domestic 
law on and after exit day.“ This covers EU regulations as stated by Sec. 3 (2)(a). The 
conversion of EU Regulations means that their full text itself (including its recitals) 
will form part of domestic legislation.14 Thus, the recast Brussels I Regulation as an 
EU regulation shall be retained and incorporated into domestic law.15 As a 
consequence, after withdrawal date, the said regulation will not anymore be 
applicable in the UK as EU law under Art 288 (2) TFEU, but as domestic law of the 
UK. If a transition period is negotiated, including the recast Brussels I Regulation, 
then this consequence may be postponed to the date of the end of that period. In the 

                                                           
11  Original version Bill 005 2017-19 (https://publications.parliament.uk/pa/bills/cbill/2017-2019/0005/ 

18005.pdf, consulted 11 January 2018). 
12  Bill 147 2017-19 as Amended in Committee (https://publications.parliament.uk/pa/bills/cbill/2017-

2019/0147/cbill_2017-20190147_en_1.htm, consulted 11 January 2018). 
13  Explanatory Notes to the European Union (Withdrawal) Bill (https://publications.parliament.uk/pa/ 

bills/cbill/2017-2019/0005/en/18005en.pdf, consulted 11 January 2018), Note 1, 2 (Overview of the 
Bill). 

14  Explanatory Notes to the European Union (Withdrawal) Bill (above N. 13) Note 80. 
15  Some EU regulations are exempt and will therefore not be incorporated in domestic law, sec. 3 (2)(a)(i); 

this term is defined by sec. 14 (1) and Schedule 6 as a regulation which is not applicable to the UK 
immediately before exit day. But this is not the case with the recast Brussels I Regulation as the UK 
decided to take part in its adoption and application, above N. 6. 
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one or the other case, the recast Brussels I Regulation will not anymore be binding 
for the UK as EU law, but only as domestic law. 

This solution of incorporating the existing EU law into domestic law seems easy, 
but it entails a series of problems: The conversion of the full text of the recast 
Brussels I Regulation can lead to deficiencies that will require some corrections. As 
an example, the Regulation talks about Member States, but the relationship of the 
UK to the remaining EU27 will not anymore be one of a Member State.16 Therefore, 
sec. 7 of the Bill confers the government powers to deal with such deficiencies. In 
addition, the unilateral application of retained EU law by the UK will provoke a 
certain asymmetry: On one side, British courts will continue applying the 
incorporated recast Brussels I Regulation to determine their jurisdiction and for the 
recognition and enforcement of decisions of EU27 courts. On the other side, courts 
in EU27 States will treat the UK as a third State so that the jurisdiction rules will not 
be applicable if reference is made to the UK, for example because of the defendant’s 
domicile there (Art 4 (1) and 5 (1)), and judgments given by British courts will no 
longer enjoy the freedom of circulation granted by Art 36, 39. We will come back to 
that later (sub V). Finally, the Bill gives the British Parliament the power to decide 
after exit date if the retained EU law shall be kept, amended or repealed.17 This can 
lead to a diverging evolution of EU law and its incorporated equivalent in UK 
law:18 First, if the British legislator does not adopt modifications of the retained EU 
law made by EU authorities after exit date; secondly, if the British legislator modifies 
unilaterally the incorporated EU law; thirdly, if the British Supreme Court overrules 
some of the CJEU’s pre-exit case law referring to the recast Brussels I Regulation; 
fourthly, if the CJEU creates new case law after exit date referring to EU law which 
has been incorporated into UK law, because it will not be binding for British courts. 

3. Consequences for choice of court agreements and their effects 

Actually, choice of court agreements in favour of British courts and their effects 
are ruled by the recast Brussels I Regulation, if applicable to the case, or by other 

                                                           
16  For possible solutions cf. Grupp, Entwicklungen im Umfeld einer Rechts- und Gerichtsstandswahl in 

Zeiten von Brexit, Europäische Zeitschrift für Wirtschaftsrecht (EuZW) 2017, 974 (976 f). 
17  Explanatory Notes to the European Union (Withdrawal) Bill (above N. 13) Note 10, 22. 
18  See also Grupp, EuZW 2017, 974 (976 f). 
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legal instruments of EU law. Problems can arise, however, if such agreements are 
made prior to the withdrawal date or the end of a possible transition period, but 
legal proceedings are only instituted after that date, or if the designated court has 
given a judgment before that date which shall be executed in one or more EU27 
States after it. This raises the question if the recast Brussels I Regulation will still be 
applicable to such situations created before the exit date but having procedural 
effects only after it. Both the Government of the UK and the EU intend to apply the 
recast Brussels I Regulation to certain of those situations; therefore, we will deal with 
these questions of intertemporal application of Regulation first (sub III). 

The next question that arises is which rules shall apply to choice of court 
agreements made or to judgments given prior to exit date, if the recast Brussels I 
Regulation will not cover them. The situation will then be the same, if such 
agreements are made or judgments are given after exit date. These situations will not 
anymore be ruled by EU law. The legal regime for such prorogation agreements can 
be settled in the framework for the future relationship between the UK and the EU, 
but this has still to be negotiated. As long as such a framework is not established, one 
has to ask which rules will govern choice of court agreements in favour of British 
courts and its effects in relation to the EU27. Before analysing the asymmetrical 
effects of incorporating the recast Brussels I Regulation into domestic law (sub V), 
we will ask if there are no international rules applicable to these topics (sub IV). 
Afterwards, we will discuss possibilities for a future regulation of these questions in 
the relationship between the UK to the EU (sub VI). Finally, we will ask how the 
new legal regime for the judicial cooperation with the EU will affect the 
attractiveness of British courts for dispute resolution in cross border civil and 
commercial matters (sub VII). 

III. Intertemporal application of the actual regime 

Both the Government of the UK and the EU intend to apply the recast Brussels I 
Regulation to certain situations created before the exit date. The EU wants to 
“ensure that the relevant provisions of Union law on jurisdiction, recognition and 
enforcement applicable on the withdrawal date continue to govern judicial 
proceedings and procedures in civil and commercial matters pending on the 
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withdrawal date.”19 Similar is the UK’s perspective of guaranteeing legal certainty for 
citizens as well as for businessmen.20 With respect to choice of court agreements, 
both sides want to apply the relevant provisions of EU law to the establishment of 
jurisdiction by such agreements if they have been concluded prior to withdrawal 
date.21 As far as the effects of decisions given by a chosen court are concerned, the 
British position seems to go further than the EU’s. The British Government wants to 
continue applying the EU rules also to the recognition and enforcement of judicial 
decisions given by a chosen court, even if the dispute to which the agreement applies 
arose after withdrawal date.22 The EU position is somewhat contradictory: on one 
hand, it is only required that the choice of court agreement is made or the judgment 
to be executed is given before withdrawal date; on the other hand, EU law shall 
continue governing proceedings pending on the withdrawal date. Also, it does not 
distinguish between the establishment of jurisdiction by a choice of court agreement 
and the effects of decisions given by designated courts. Nevertheless, it seems that 
the recognition and enforcement should only be ruled by EU law if the decision of a 
chosen British court was given before withdrawal date.23 

If a choice of court agreement in favour of British courts is made prior to 
withdrawal date and legal proceedings had been already instituted before that date, 
the jurisdiction established by that agreement will not be affected by the fact that 
proceedings did not end before withdrawal date. This is evident under Art 66 (1) and 
32 recast Brussels I Regulation. Prolonging the applicability of this Regulation to such 
agreements given before the withdrawal date, but even in the case that no legal 
proceeding had been already instituted, poses, however, serious problems: Not taking 
into account the time of institution of legal proceedings would led to absurd 
situations because an agreement made years before withdrawal date could continue to 
be ruled by EU law even years after that date. This would contradict, however, 
general principles of procedural law and CJEU’s case law. The CJEU stated that a 

                                                           
19  Position paper transmitted to EU27 on Judicial Cooperation in Civil and Commercial matters, TF50 

(2017) 9 – Commission to EU 27 of 28 June 2017, p. 2. 
20  Government, framework (above N. 10), Annex A marg. numb. 6. 
21  Commission’s Position Paper (above N. 19), General Principle 3, and Government, framework (above 

N. 10), Annex A marg. numb. 7. 
22  Government, framework (above N. 10), Annex A marg. numb. 7. 
23  This can be deduced by comparing General Principles 3 and 4 of the said Commission’s Position Paper 

(above N. 19). 
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choice of jurisdiction „has no legal effect for so long as no judicial proceedings have 
been commenced and only becomes of consequence at the date when judicial 
proceedings are set in motion. That is therefore the relevant date for the purposes of 
an appreciation of the scope of such a clause in relation to the legal rules applying at 
that time.“24 This decision referred to the establishment of jurisdiction by a choice of 
court agreement. The same result can be achieved by the analogous application of the 
intertemporal rule in Art 66 (1) recast Brussels I Regulation to the situation after 
Brexit; this rule also relates to the time of institution of legal proceedings in the sense 
of Art 32 recast Brussels I Regulation.25 The plan of both the UK’s Government and 
the EU Commission with respect to the establishment of jurisdiction by choice of 
court agreements concluded before withdrawal date may be advantageous for 
international trade, but it will contradict the mentioned CJEU case law26 and the 
intertemporal rule of the recast Brussels I Regulation. 

The wish to extend the application of EU law to decisions given by a chosen 
court before withdrawal date is even more problematical. The intertemporal rule in 
Art 66 (2) recast Brussels I Regulation which may be applied by analogy refers to the 
date of institution of legal proceedings. Art 39 recast Brussels I Regulation, however, 
does not prescribe anymore a declaration of enforceability. For the purposes of 
enforcement in another Member State, the applicant has only to start the formal 
proceeding under Art 42 recast Brussels I Regulation. One could say that the 
judgment given by a chosen British court before withdrawal date may still be 
enforceable under the recast Brussels I Regulation even if the application under its 
Art 42 has not been filed yet, the judgment creditor having an “acquired right” for 
free circulation of the judgment in the EU.27 Nevertheless, others deny such an 

                                                           
24  CJEU 13 November 1979 – 25/79 (Sanicentral SA/Collin) paragraph 6 – ECLI:EU:C:1979:255; critical 

Mankowski in: Magnus/Mankowski, European Commentaries on Private International Law. ECPIL, Vol. 
I Brussels Ibis Regulation, 2016, Art 66 marg. numb. 10; different opinion Gottwald in: Münchener 
Kommentar zur Zivilprozessordnung (MüKoZPO), 5. ed. 2017, Art 66 VO (EU) 1215/2012 marg. 
numb. 6. 

25  Hess, IPRax 2016, 409 (411); Dickinson, Close the Door on Your Way Out. Free Movement of 
Judgments in Civil Matters – A ‘Brexit’ Case Study, Zeitschrift für Europäisches Privatrecht (ZEuP) 
2017, 539 (565); critical to an analogous application Ungerer, Brexit von Brüssel und den anderen IZVR-
/IPR-Verordnungen zum Internationalen Zivilverfahrens- und Privatrecht, in: Kramme/Baldus/Schidt-
Kessel (ed.), Brexit und die juristischen Folgen (2017) 297 (305). 

26  Hess, IPRax 2016, 409 (411); Dickinson, ZEuP 2017, 539 (567). 
27  In this sense Dickinson, ZEuP 2017, 539 (565). 
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“acquired right”, so that the application of the recast Brussels I Regulation depends 
on the date, when the application under its Art 42 is filed: if before this date, then the 
recast Brussels I Regulation applies to the enforcement of the judgment, if 
afterwards, then it does not.28 

IV. International Instruments replacing the recast Brussels I 
Regulation? 

As the recast Brussels I Regulation will not anymore be binding for the UK after 
withdrawal date or the end of a possible transition period, one has to ask if there are 
other multilateral or bilateral rules applicable to choice of court agreements and the 
effects of judgments given by designated courts in the case that the UK and the EU 
will not agree on a framework for the future relationship between the UK and the 
EU specifically in the field of judicial cooperation in civil and commercial matters. 

1. Revival of the 1968 Brussels Convention 

Precursor of the Brussels I Regulation was the 1968 Brussels Convention on 
jurisdiction and the enforcement of judgments in civil and commercial matters, called 
1968 Brussels Convention. It is a treaty concluded by the then Member States of the 
European Communities, acting under Art 220 of the Treaty establishing the 
European Economic Community. The Convention was superseded by the Brussels I 
Regulation under Art 68 of the latter, except as regards to some overseas territories 
of the Member States and to Denmark, but Denmark applied the Brussels I 
Regulation by the way of a special treaty with the EU.29 Some say, that the 
Convention will revive upon the UK’s exit, because it is still partly in force and it 
never has been terminated by the Member States.30 But these arguments are not 
convincing: the Convention was open only for Member States of the European 
Communities; it was superseded by the Member States under Art 68 Brussels I 

                                                           
28  Hess, IPRax 2016, 409 (412). 
29  Agreement between the European Community and the Kingdom of Denmark on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters of 19 October 2005, OJ 2005 
L 299/62. 

30  Dickinson, Back to the future: the UK’s EU exit and the conflict of laws, Journal of Private International 
Law 2016, 195 (201 ff); Lehmann/Zetzsche, Die Auswirkungen des Brexit auf das Zivil- und 
Wirtschaftsrecht, Juristenzeitung (JZ) 2017, 65 (70); Ungerer (above N. 25), 297 (298 f). 
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Regulation, and this not for only so long as they remained Member States, but 
definitely.31 Therefore, a revival of the 1968 Brussels Convention is not possible. 

2. The 2007 Lugano Convention 

The Lugano Convention on Jurisdiction and the Enforcement of Judgments in 
Civil and Commercial Matters of 2007, called 2007 Lugano Convention, is the recast 
of the former 1988 Lugano Convention. The 1988 Lugano Convention created a 
parallel system to the 1968 Brussels Convention for the relationship between the 
Member States of the European Communities and the States of the European Free 
Trade Association (EFTA), which actually are Iceland, Norway and Switzerland. Its 
2007 recast was necessary to adapt the system to the new Brussels I Regulation. An 
adaption to the recast Brussels I Regulation has not been achieved yet. The 2007 
Lugano Convention was not signed by the EU Member States but by the EU itself,32 
thus becoming secondary EU law for the Member States33. Therefore, after exit, the 
UK will no longer be a member of the said Convention, but it could seek to 
participate in it under certain conditions (sub VI.2). 

3. Revival of the 1988 Lugano Convention 

This is not possible as the 1988 Convention has been totally replaced by the 2007 
recast, as stated by Art 69 (6) of the latter. 

4. The 2005 Hague Choice of Court Convention 

The 2005 Hague Convention has been signed by the EU in exercise of its external 
competence under Art 3 (2) TFEU,34 thus becoming secondary EU law for the 
Member States, including the UK.35 Therefore, the UK will no longer be a 

                                                           
31  Hess, IPRax 2016, 409 (413); Rühl, Die Wahl englischen Rechts und englischer Gerichte nach dem 

Brexit, JZ 2017, 72 (77); Briggs, Secession from the European Union and Private International Law, 
COMBAR lecture, 24 January 2017, p. 3 (https://www.blackstonechambers.com/news/secession-
european-union-and-private-international-law-cloud-silver-lining/, consulted 2 November 2017). 

32  Council Decision of 27 November 2008 (2009/430/EC) OJ 2009 L 147/1. 
33  With the exception of Denmark which signed the Convention separately. 
34  Council decision of 26 February 2009 (2009/397/EC) OJ 2009 L 133/1. 
35  Denmark is not bound by the EU’s accession, cf. Council decision of 26 February 2009 (2009/397/EC) 

Recital (7), OJ 2009 L 133/1, and Council decision of 4 December 2014 (2014/887/EU) Recital (9), 
OJ 2014 L 353/5. 
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Contracting State of that Convention after the date of withdrawal, but it could seek 
to participate in it (sub VI.2). 

5. Bilateral treaties 

There are still functioning bilateral treaties on recognition and enforcement of 
judgments between the UK and some European States, but they will not be able to 
close the gap left by the fact that the recast Brussels I Regulation, the 2007 Lugano 
Convention and the 2005 Hague Convention will no longer be valid for the UK after 
withdrawal date. First, the UK has only signed such treaties with Austria, Belgium, 
France, Germany, Italy and the Netherlands.36 Secondly, those treaties date from 
1934 to 1967, and therefore they are rather antiquated and do not reflect modern 
ideas of recognition and enforcement.37 This is the case, for example, of the German-
British treaty which dates from 1960:38 First, it still provides a control of the 
jurisdiction of the court of origin; secondly, the enforcement of British judgments in 
Germany presupposes a declaration of enforceability on application of the creditor.39 
After withdrawal date, judgments given by British courts will be enforceable in 
Germany and vice versa, but under much less favourable conditions than under the 
actual legal regime.40 

V. Effect of the incorporation of the recast Brussels I Regulation in 
British Law 

For the following, we will presume that the conversion of EU law in domestic 
law takes place as planed under Sec. 3 European Union (Withdraw) Bill 2017-19, so 
that the text of the recast Brussels I Regulation would become British Law with some 
necessary adaptations. In order to demonstrate the effect of that incorporation, it is 
necessary to compare the solution given to the questions of valid establishment of 
jurisdiction by choice of court agreements, lis alibi pendens in a not designated court 

                                                           
36  Cf the publication of the bilateral treaties concluded by the UK with other Member States, OJ 2015 

C 390/10, List 3. 
37  Hess, IPRax 2016, 409 (413). 
38  Convention between the United Kingdom and the Federal Republic of Germany for the Mutual 

Recognition and Enforcement of Judgments in Civil and Commercial Matters, signed at Bonn on 14 July 
1960, Bundesgesetzblatt 1961 II 302. 

39 For more details cf. Hess, IPRax 2016, 409 (413 f). 
40 In this sense also Rühl, JZ 2017, 72 (80). 
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and recognition and enforcement of judgments given by the designated court under 
the pre-exit and the post-exit regime. In the latter, the solution may differ depending 
on the perspective of a British or a EU27 court. 

1. Prorogation of British jurisdiction 

British courts are internationally attractive, if their jurisdiction can be validly 
chosen by the parties, regardless of their domicile. Actually, the exclusive prorogation 
of British jurisdiction is ensured as against the other Member States by the provisions 
of the recast Brussels I Regulation. As a general rule, the jurisdiction of the courts of 
Member States depends on the defendant‘s domicile in a Member State, Art 4 (1), 5 
(1), 6 (1) recast Brussels I Regulation. These provisions admit, however, some 
exceptions, established in Art 6 (1), so in the case that the parties have agreed on the 
jurisdiction of a court or the courts of a Member State under Art 25 recast Brussels I 
Regulation. To enhance the effectiveness of exclusive choice of court agreements was 
one of the essential goals of the recast Brussels I Regulation.41 For this purpose, the 
application of Art 25 recast Brussels I Regulation does not depend anymore on the 
domicile of one of the parties in a Member State. It is rather sufficient that the 
agreement has a cross border background and that the parties choose the jurisdiction 
of the courts of a Member State, no additional contacts to the EU being required. 
Therefore, Art 25 recast Brussels I Regulation is applicable to choice of court 
agreements regardless of whether each party was domiciled in a Member State or 
only one of them or whether both were living in third States. 

After withdrawal date, the UK will become a third State for the purposes of the 
recast Brussels I Regulation, so that the prorogation of jurisdiction of British courts 
will no longer be ruled by Art 25 recast Brussels I Regulation. The designated British 
court will then examine the formal and substantial validity of the agreement on the 
basis of the incorporated text of Art 25 recast Brussels I Regulation. In principle, the 
British court will use the same rules for interpreting the agreement as EU27 courts 
would do, because the pre-exit case law of the CJEU will have to be considered by 
the British courts as well.42 Nevertheless, divergences to the standards of EU27 

                                                           
41 Recast Brussels I Recital (22). 
42 Cf Sec. 6 European Union (Withdraw) Bill 2017-19. 
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courts may occur, if the incorporated and the autonomous European rules incl. the 
CJEU’s case law start going different ways (supra II.2). 

2. Lis pendens in a court not designated of EU27 States 

a. Control of the choice of court agreement 

Problems can arise, if one party of an exclusive choice of court agreement seises a 
court not designated of another Member State. This court has to examine if it would 
have jurisdiction on the grounds of Art 4 ff recast Brussels I Regulation without 
taking into account the choice of jurisdiction. If this is the case, the court will have to 
check whether its jurisdiction has been validly derogated by the exclusive choice of 
court agreement in favour of British courts. Here, one has to distinguish two 
questions: First, the validity of the prorogation in favour of the British courts is not 
ruled by Art 25 recast Brussels I Regulation, because the UK is a third State,43 but by 
British Law. Nevertheless, it will be the same, as this provision will be converted into 
UK’s domestic law, as long as the incorporated and the autonomous European rule 
remains the same. Secondly, the court seised has to check whether its own 
jurisdiction derived from Art 4 ff recast Brussels I Regulation has been validly 
derogated. It is controversial whether the valid derogation is ruled by Art 2544 or by 
the national law of the forum, because the wording of the rule contradicts its 
application to the derogation45. Anyway, at least the limitations that Art 25 (4) recast 
Brussels I Regulation establishes in favour of the weaker contracting party46 or 

                                                           
43 CJEU 9. November 2000 - Rs. C-387/98 Rn 19. 
44  In this sense Magnus, Gerichtsstandsvereinbarungen unter der reformierten EuGVO, in: Witzleb (ed.), 

Festschrift für Dieter Martiny zum 70. Geburtstag (2014), 785 (789, 795); MüKoZPO/Gottwald, Art. 25 
EuGVO Rn 15 mwN. 

45  In this sense Pohl, Die Neufassung der EuGVVO – im Spannungsfeld zwischen Vertrauen und 
Kontrolle, IPRax 2013, 109, 112; Hk-ZPO/Dörner in: Sänger (ed.), Zivilprozessordnung, 
Handkommentar, 7. ed. 2017, Art. 25 EuGVO marg. numb. 6; Hohmeier, Zur Privilegierung 
ausschließlicher Zuständigkeitsvereinbarungen durch die Brüssel Ia-VO, Internationales Handelsrecht 
(IHR) 2014, 217 (219 f); relating to Art 17 Brussels Convention, CJEU 9. November 2000, C-387/98 
(Coreck Maritime GmbH/Handelsveem u.a.) par. 19 – ECLI:EU:C:2000:606. 

46  Referring to Art 21 No. 2 Brussels I Regulation = Art. 23 No. 2 recast Brussels I Regulation CJEU 
(Great Chamber) 19 July 2012, C-154/11 (Ahmed Mahamdia/Demokratische Volksrepublik Algerien) 
par 65 f – ECLI:EU:C:2012:491; in this sense also von Hein, Die Neufassung der Europäischen 
Gerichtsstands- und Vollstreckungsverordnung (EuGVVO), Recht der Internationalen Wirtschaft 
(RIW) 2013, 97 (104). 
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concerning cases of exclusive jurisdiction under Art 2447 must be observed. As a 
consequence, if a choice of court agreement in favour of London courts is contained 
in general terms and conditions of a London businessman forming part of a contract 
with a consumer domiciled in one of the EU27, this prorogation agreement would be 
invalid on the grounds of Art 25 (4) and 19 No 2 recast Brussels I Regulation because 
it does not allow the consumer to bring proceedings in courts other than those 
indicated in Art 17 and 18 recast Brussels I Regulation.48 In this case, the court not 
designated would not take into account the exclusive prorogation in favour of the 
London courts, as its own jurisdiction has not been validly derogated. 

b. Avoiding concurrent proceedings 

Actually, if courts of two Member States are seised of proceedings involving the 
same cause of action between the same parties, this conflict has to be solved on the 
grounds of Art 29 ff recast Brussels I Regulation. According to Art 29 (1), “any court 
other than the court first seised shall of its own motion stay its proceedings until such 
time as the jurisdiction of the court first seised is established.“ This is called the 
principle of priority. However, in the past, this rule has facilitated abusive litigation 
tactics when a party of an exclusive choice of court agreement brought an action 
contrary to that agreement to a court not designated, before the court designated 
could be seised of proceedings. The reason for doing so was that the court first 
seised belongs to a court system known for working very slowly, so that the 
proceeding at the court designated could be delayed. Such torpedo proceedings were 
famous at Italian and Belgian courts.49 One possibility to avoid such tactics would be 
that the designated court pronounces an anti-suit injunction prohibiting the parties 
to seise a not designated court; however, this is not allowed under CJEU case law.50 
Therefore, the EU legislator introduced a new rule, providing for an exception to the 
priority principle: Art 31 (2) recast Brussels I Regulation establishes that “where a 
court of a Member State on which an agreement as referred to in Article 25 confers 

                                                           
47 Magnus, FS Martiny, 785 (789). 
48 In this sense also Hess, IPRax 2016, 409 (411 f). 
49 For more information Kern, Richterrechtlicher Torpedoschutz, IPRax 2015, 318 ff. 
50  CJEU 10 February 2009, C-185/07 (Allianz Spa/West Tankers), ECLI:EU:C:2009:69; 13 May 2015, C-

536/13 (Gazprom/Lietuvos Respublika) ECLI:EU:C:2015:316. 
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exclusive jurisdiction is seised, any court of another Member State shall stay the 
proceedings until such time as the court seised on the basis of the agreement declares 
that it has no jurisdiction under the agreement.” 

After the UK’s exit, both the priority principle in Art 29 (1) and its exception in 
Art 31 (2) are not anymore applicable against British courts, as these rules refer only 
to courts of Member States. The pertinent rules to avoid concurrent proceedings as 
against third States courts can be found only in Art 33, 34 recast Brussels I 
Regulation. However, these rules, first, have a reduced scope of application,51 
secondly, they give the court discretionary power to decide whether to stay 
proceedings or not, and thirdly, the court has to consider in particular whether a 
judgment of a third State will be capable of recognition and enforcement in the 
Member State concerned under the law of that Member State, Art. 33 (1)(a) und 34 
(1)(b) recast Brussels I Regulation. With respect to judgments of British courts, each 
Member State will have to apply its own national law to answer the third question 
unless there are bilateral treaties between the Member State concerned and the UK 
applicable to that issue (supra IV.5). This can provoke some uncertainty on the legal 
grounds of such possibility of recognition and enforcement, and consequently, on the 
possibilities of avoiding concurrent proceedings. Therefore, parties of an 
international commercial contract with designation of the jurisdiction of British 
courts will not be sure whether there will be sufficient protection against seising a not 
designated court by one of the parties. To avoid such uncertainty, the designated 
British court could think of giving an anti-suit injunction. Hence, the prohibition of 
this instrument under the CJEU case law will still have to be observed by British 
courts as against to EU27, as this rule was stated before the UK’s exit.52 
Nevertheless, it could be overruled later on by the UK‘s Supreme Court.53 

Let us look at the opposite situation where there is a choice of court agreement in 
favour of EU27 courts. If one party seises against the agreement a British court, the 
latter would solve the situation of concurrent proceedings under the incorporated 

                                                           
51  They only refer to situations where the court of a Member State establishes its jurisdiction on the 

grounds of Art 4 (1) or Art 7-9 recast Brussels I Regulation. 
52  Concerning retained EU law, this has to be decided in principle in accordance with any retained case 

law, Sec. 6 (3)(a) European Union (Withdraw) Bill 2017-19. 
53 Sec. 6 (4)(a) European Union (Withdraw) Bill 2017-19. 
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rules of the recast Brussels I Regulation. Under the incorporated Art 31 (2) recast 
Brussels I Regulation, there would be sufficient protection against such situations, as 
showed before. Nevertheless, the uncertainty remains if the UK will alter this 
incorporated rule after withdrawal (supra II.2). 

The consequences thereof are paradoxical and asymmetrical: British courts 
would give a more effective treatment to the prorogation of jurisdiction in favour of 
courts of EU27 than courts of those States would do in the inverse situation! For 
sure, this would not strengthen the attractiveness of British courts for dispute 
resolution in cross border civil and commercial matters. 

3. Recognition and enforcement of judgments of British courts 

One of the main goals of the Brussels I Regulation recast was „to further facilitate 
the free circulation of judgments“ between the Member States.54 Actually, this 
principle of free circulation of judgments applies also to judgments of British courts. 
Under Art 36 (1) recast Brussels I Regulation they are recognized in all Member 
States without any special proceeding. They can be enforced in any other Member 
State under the same conditions as judgments given in the latter; Art 41 (1) recast 
Brussels I Regulation. Conditions therefor are only that the judgment is enforceable 
in the UK as Member State of origin and that the formalities of Art 42 ff recast 
Brussels I Regulation are fulfilled. Any declaration of enforceability prior to 
enforcement in the Member State addressed is not anymore required in order to 
make cross-border litigation less time-consuming and costly.55 Also, there is no 
automatic control of the judgment in the Member State addressed. But this possibility 
of direct enforcement „should not jeopardise respect for the rights of the defence“.56 
Therefore, the person against whom enforcement is sought has the right to apply for 
refusal of the recognition or enforcement of a judgment on the grounds of Art 45 
recast Brussels I Regulation. The grounds for refusal of recognition or enforcement 
correspond to those of modern instruments of cross border civil judicial cooperation: 
First, in principle, there is no control of the jurisdiction of the court of origin, Art 45 

                                                           
54 Recast Brussels I Recital (1). 
55 Recast Brussels I Recital (26). 
56 Recast Brussels I Recital (29). 
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(3) recast Brussels I Regulation; secondly, the enforceability does not presuppose that 
reciprocity is granted. 

At the UK’s exit, judgments from British courts do not anymore enjoy the 
freedom of circulation in other Member States, as Art 36, 39 recast Brussels I 
Regulation apply only to judgments given in a Member States that shall be recognized 
and enforced in other Member States. A judgment given by a British court is 
considered by the EU27 as coming from a third State. The recognition and 
enforcement of third State judgments is not ruled by the recast Brussels I Regulation, 
but by the national law of the State addressed. This national law can be either a multi- 
or bilateral treaty ratified by that State or its autonomous legislation. The UK is 
actually bound by the 2005 Hague Choice of Court Convention, but this will not 
anymore be the case after the UK’s exit (supra IV.4). There are still functioning 
bilateral treaties on recognition and enforcement of judgments between the UK and 
some European States, among them Germany; but they are rather antiquated (supra 
IV.5). This lack of uniform rules for the recognition and enforcement of judgments 
given by British courts in EU27 States will considerably diminish the attractiveness of 
British courts for the dispute resolution in international trade. 

Let us look at the opposite situation when a judgment given by the court of a 
EU27 State shall be recognized and enforced in the UK. British courts would apply 
the incorporated rules of the recast Brussels I Regulation. Therefore, the judgment 
would be directly enforceable in the UK; a control of the judgment in the UK would 
only take place if the person against whom enforcement is sought applies for refusal 
of the enforcement on the grounds of the incorporated Art 45 recast Brussels I. 
Eventually, the UK may alter these rules (supra II.2). 

Again, the consequences are asymmetrical and paradoxical: Judgments given 
by a designated EU27 court would enjoy in the UK the freedom of circulation 
granted by the recast Brussels I and would be directly enforceable without any 
declaration of enforceability, whilst in the opposite situation, the recognition and 
enforcement of judgments given by British courts would not enjoy the same facilities 
and would not be ruled by uniform rules in the EU27, but would depend on the 
respective national law of the Member State addressed. This may provoke uncertainty 
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with respect to the possible effects of the prorogation of British courts made by the 
parties of international commercial contracts. 

VI. Options for a future cross border civil judicial cooperation 

1. The UK’s Governments perspective 

We have seen that the unilateral incorporation of the recast Brussels I will lead to 
asymmetrical and paradoxical solutions and diminish the attractiveness of British 
courts for the dispute resolution in international trade. The Government of the UK 
should therefore try to find solutions in order to guarantee the validity of choice of 
court agreements in favour of British courts and the free circulation of judgments 
given by these courts. In this sense, the Government of the UK declared its will to 
enhance cross border civil judicial cooperation by two ways: first, by the intended 
framework for the future relationship between the UK and the EU, and secondly, by 
adherence to existing multilateral treaties and conventions.57 As part of a new, deep 
and special partnership with the EU, the Government of the UK seeks to agree new 
close and comprehensive arrangements for civil judicial cooperation with the EU, as 
„citizens and businesses need to have continuing confidence as they interact across 
borders about which country’s courts would deal with any dispute, … and know that 
judgments and orders obtained will be recognised and enforced in neighbouring 
countries, as is the case now“.58 The UK’s Government thus recognizes the 
advantages of the actual embedment of the UK in the European system of cross 
border civil judicial cooperation, the recast Brussels I Regulation forming part of it: 
„This framework provides predictability and certainty for citizens and businesses 
from the EU and the UK about the laws that apply to their cross-border 
relationships, the courts that would be responsible, and their ability to rely on 
decisions from one country’s courts in another State“.59 It is in this sense that 
Committees of both Houses of the UK Parliament have emphasized their interest in 
keeping as close as possible to the rules of the recast Brussels I Regulation in the 

                                                           
57 Government, framework (above N. 10), marg. numb. 4. 
58 Government, framework (above N. 10), marg. numb. 3. 
59 Government, framework (above N. 10), marg. numb. 7. 
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negotiations with the EU.60 The UK’s Government expressed its will to participate in 
the Hague Conventions to which the UK currently participates by virtue of its EU 
membership, among them the 2005 Hague Choice of Court Convention, as well as in 
the 2007 Lugano Convention.61 

2. Possible Options 

For a framework for the future legal relationship between the UK and the EU in 
the field of judicial cooperation in civil and commercial matters, different possibilities 
have been suggested:62 

The best for the efficiency of choice of court agreements in favour of British 
courts would be an exact replication of the recast Brussels I Regulation by a bilateral 
agreement between the UK and EU. The existing treaty between the EU and 
Denmark63 could serve as pattern (Danish Model). However, the UK would then be 
forced to accept the continuing supremacy of the CJEU case law in terms as 
established under Art 6 of the said treaty.64 The UK could therefore try to negotiate a 
bilateral treaty with the EU modelled on the recast Brussels I Regulation, but 
excluding some of its elements like the CJEU’s authority.65 

The UK could also seek to participate in the 2007 Lugano Convention. There are 
two ways of doing so:66 First, the UK could become member of the EFTA and then 
declare its accession to the 2007 Lugano Convention under its Art 70 (1)(a), 71. 
Nevertheless, this way seems very unlikely, as the accession to EFTA would 
presuppose that the UK accepts the principle of freedom of movement which is just 
one of the main causes for the Brexit. Secondly, the UK could apply as a third State 
under Art 70 (1)(b) and 72 of the said Convention, but therefor, the UK would need 
the unanimous support of the EU and the three non-EU Lugano Contracting States. 

                                                           
60 Dickinson, ZEuP 2017, 539 (543). 
61 Government, framework (above N. 10), marg. numb. 22. 
62 Dickinson, ZEuP 2017, 539 (542 ff). 
63  Agreement between the European Community and the Kingdom of Denmark on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters of 19 October 2005, OJ 2005 
L 299/62 and notification regarding the recast Brussels I Regulation (above N. 2). 

64 For more obstacles on the UK side cf. Dickinson, ZEuP 2017, 539 (551). 
65 Dickinson, ZEuP 2017, 539 (542). 
66 For the difficulties of the UK’s accession see also Dickinson, ZEuP 2017, 539 (559); Rühl, JZ 2017, 72 

(78); Ungerer (above N. 25), 297 (302 f); Hess, IPRax 2016, 409 (410). 
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If the UK would succeed to accede in one or the other way, though it would get a 
multilateral treaty as against the EU27 and the EFTA States, this would not reflect 
the improvements introduced by the recast Brussels I Regulation on behalf of choice 
of court agreements and the free circulation of judgments. Therefore, this solution is 
considered to be workable, but inferior to models oriented on the recast Brussels I 
Regulation.67 

Another option would be the conclusion of a tailor made treaty between the UK 
and the EU, reflecting some but not all elements of or the recast Brussels I 
Regulation or the 2007 Lugano Convention. 

As an alternative to a treaty with the EU, the UK could accede to the 2005 Hague 
Choice of Court Convention as it is open for accession by all States, Art 27 (3) of 
that Convention. As the EU’s external competence is binding the UK as a Member 
State until its exit, the UK could not sign the Convention before that date, so that 
there would remain a gap of minimum three months [cf. Art 31 (2)(a)] until its entry 
into force for the UK. The advantages of the UK’s accession to the Hague 
Convention would be that it is even more favourable to choice of court agreements, 
providing a more efficient protection against parallel proceedings and with a modern 
and easy way to obtain judgments given by the chosen court enforcement in other 
contracting States. The disadvantages of an accession would be the narrow material 
scope of application and the little number of contracting states: those are actually 
Mexico, Singapore and the EU States, with exception of Denmark.68 For the relations 
to the EU-States, however, it would still be of importance. 

VII. Conclusions 

There is a lot of uncertainty about the outcome of the withdrawal negotiations 
between the UK and the EU, not to ask, if the Brexit will become true at all: Will 
there be a transition period and will it include questions of judicial cooperation in 
civil and commercial matters? After withdrawal or the end of a transition period, will 
the UK and the EU agree that choice of court agreements made and judgments given 
before this date will still be ruled by the actual rules, despite the juridical problems 

                                                           
67 Dickinson, ZEuP 2017, 539 (543). 
68 This is acknowledged by the UK’s Government, Government, framework (above N. 10), page 8. 
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this solution would pose? Will the parties conclude a framework for the future legal 
relationship between them and will it comprehend rules for choice of court 
agreements and the free circulation of judgments given by designated courts in a 
similar manner than the existing legal regime of the recast Brussels I Regulation or 
the 2007 Lugano Convention does? Or will the UK just decide to participate in the 
2005 Hague Choice of Court Convention? 

On withdrawal date or the end of a transition period, all EU law, including the 
recast Brussels I Regulation, the 2007 Lugano Convention and the 2005 Hague 
Convention will no longer be applicable on a basis of reciprocity in the relationship 
between the UK and the EU. There will be just left bilateral treaties with some 
European States which are rather antiquated. The unilateral incorporation of the 
recast Brussels I Regulation, as intended by the UK’s Government, will lead to an 
asymmetrical legal regime: British courts would give a more effective treatment to the 
prorogation of jurisdiction in favour of EU27 courts than courts of those States 
would do in the inverse situation; judgments given by a designated EU27 court would 
enjoy in the UK the freedom of circulation granted by the recast Brussels I and 
would be directly enforceable without any declaration of enforceability, whilst in the 
opposite situation, the recognition and enforcement of judgments given by British 
courts would not enjoy the same facilities and would not be ruled by uniform rules in 
the EU27, but would depend on the respective national law of the Member State 
addressed. This may not be a problem, if a judgment given by a designated British 
court shall be enforced in the UK, but it becomes one, when enforcement is sought 
in a EU27 State. Both aspects will for sure considerably diminish the attractiveness of 
British courts as chosen forum by parties of international contracts. Additionally, the 
possibilities of a diverging evolution of EU law and its retained equivalent in UK law 
will increase the uncertainty about the effects of the choice of a British forum. 

All this contributes to a situation where it is very difficult for the parties of 
international contracts to preview the consequences of a possible choice of a British 
forum. For this reasons, the UK’s Government will have to bargain as part of the 
framework for the future relationship an agreement referring choice of court 
agreements and their effects, may it be the participation in the 2007 Lugano 
Convention, the conclusion of a treaty with the EU based on the Danish model or 
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something similar, in order to preserve the advantages of the recast Brussels I 
Regulation, or a tailor made treaty, or, at least, the participation in the 2005 Hague 
Choice of Court Convention. Without any agreement, it will not be recommendable 
for businessmen to choose the jurisdiction of British courts for the dispute resolution 
in cross border civil and commercial matters.69 Additionally, other Member States are 
intensifying their efforts to become more attractive as chosen forum for parties of 
international contracts.70 For all these reasons, the attractiveness of the UK as a 
forum for international trade litigation may diminish considerably. 

 
Final remark: This text has been accomplished on 19 January 2018. On 26 June 
2018, the European Union (Withdraw) Bill 2017-19 has been enacted with some 
modifications as European Union (Withdrawal) Act 201871. The sections of the Bill 
referred to in this text remain mainly the same, but some have received a new 
number: sec. 7 is now sec. 8, sec. 14 became sec. 20. 

                                                           
69 In this sense also Hess, IPRax 2016, 409 (410); Rühl, JZ 2017, 72 (81 f); Grupp, EuZW 2017, 974 (978 f).  
70 Cf. Grupp, EuZW 2017, 974 (979 f). 
71 http://www.legislation.gov.uk/ukpga/2018/16/contents/enacted/data.htm (consulted 31 July 2018). 
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I. Introduction 

The principle of party autonomy enables the parties to agree on the contractual 
obligations. But party autonomy also enables to choose the law applicable to a 
possibly arising dispute out of the contract. Both mutually determine and influence 
each other: The validity of a material provision of the contract is determined by the 
law applicable and a law will only be chosen if it allows the parties to agree on the 
desired contractual provisions. Such a choice of law allows the parties to reduce 
uncertainty because it provides ex ante a clear determination between the parties and 
ex post in relation to any court.1 In so far as a choice of law is allowed, it trumps all 
other conflict of law rules.2 It is therefore considered to be the most fundamental 
principle of European conflicts of law rules.3 But party autonomy is only respected as 
far as the parties’ freedom to choose the law is respected or, to turn it the other way 
around, as far as the courts of the forum gives the chosen law precedence over any 
other conflict of law rules.4 Although the choice of law had only been accepted late 
in Anglo-American jurisdictions,5 the principle of party autonomy and the freedom 
of the parties to choose the applicable law is now widely accepted within Europe, 
especially in EU legislation.6 But having in mind, that there were some doubts with 

                                                           
1  Mankowski in Magnus/Mankowski (eds.), European Commentaries on Private International Law,  

Rome I Regulation, 2017, Art. 3 para. 8; cf. Kodek, Praktische und theoretische Anforderungen an die 
Rechtswahl, in Verschraegen (ed.) Rechtswahl – Grenzen und Chancen, 2010, p. 85 (87 et seq.). 

2  Mankowski in Magnus/Mankowski (fn. 1), Art. 3 para. 4. 
3  Thiede, Die Rechtswahl in den Römischen Verordnungen, in Verschraegen (ed.) Rechtswahl – Grenzen 

und Chancen, 2010, p. 51. 
4  Similar Mankowski in Magnus/Mankowski (fn. 1), Art. 3 para. 8. 
5  Kodek, Praktische und theoretische Anforderungen an die Rechtswahl, in Verschraegen (ed.) 

Rechtswahl – Grenzen und Chancen, 2010, p. 85. 
6  See Recital 11 of the Rome I Regulation (cornerstone of the system). 
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regards to the choice of law in British Law – especially with regards to non-
contractual obligations7, it is unclear what effects the United Kingdom’s exit from 
the European Union will have on the choice of law – although the general acceptance 
of a choice of law will not be questioned.  

The topic of this article has several aspects. First, a choice of English law can be 
made after the United Kingdom’s withdrawal from the European Union will have 
taken place. Second, choices of law can already have been made but will become 
relevant after the withdrawal, because a dispute arises after this date. In this situation, 
the questions arise whether such a choice is still accepted or whether a party is still be 
bound on a choice that has been made – at least if the choice of law had been made 
before the referendum took place. This article focusses on the choice of law in 
contractual obligations but will make some remarks with regards to non-contractual 
obligations as well. 

II. Reasons to choose English law and current situation 

According to a survey on choices in arbitration provided by Queen Mary 
University London in 20108, the choice of English Law in contracts as the law 
applicable to a dispute is quite popular. According to this survey, English law is 
chosen for several aspects: the parties’ familiarity with English law, English law’s 
predictability, its foreseeability and its certainty have been mentioned as relevant 
reasons. In addition, English law was praised for its “well-developed jurisprudence” 
and for its “international acceptance” with contracting partners. Moreover, the 
impact of choice of law on the enforceability of the decision and the prevalence of 
the English language were of relevance as well. However, the announced withdrawal 
from the European Union can have some negative effects for the international 
popularity of the English Law. This might not be that important for parties from 
outside the European Union without any other connection to a EU-member state. 

                                                           
7  Cf. Sonnentag, Die Konsequenzen des Brexit für das Internationale Privat- und Zivilverfahrensrecht, 

2017, p. 61. 
8  See Queen Mary University of London School of International Arbitration (ed.), 2010 International 

Arbitration Survey: Choices in International Arbitration, available at http://www.arbitration.qmul.ac.uk/ 
docs/123290.pdf. The respondents were corporations from all over the world with an annual turnover 
of more than 100 million US$; 53 percent of them had an annual turnover of more than 5 billion US$. 
40 percent of the respondents preferred to choose the English law in international contracts, 17 percent 
to choose New York law, the other laws mentioned included a broad range of national laws. 
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But the situation might be different if there is another link to another member state – 
for example that the decision should be enforced in an EU Member State. 

III. What does it currently mean to choose English law and what will it 
mean after Brexit? 

Currently if, the parties agree on English law, the sources of law deciding on the 
merits of the case are Legislation, Common Law (decisions of senior appellate 
courts), European Convention on Human Rights, but also European Law, especially 
the Treaty and Regulations.9 When the United Kingdom’s withdrawal from the 
European Union becomes effective, sources of English law are only Legislation, 
Common Law and the European Convention on Human Rights. Although the 
proposal of the European Union (Withdrawal) Bill states that direct European Union 
legislation, so far as operative immediately before exit day, forms part of domestic 
law on and after exit day, the situation changes. This is because the interpretation of 
the European Union law is highly influenced by the Court of Justice of the European 
Union.10 But the proposal for a European Union (Withdrawal) Bill foresees that a 
court or tribunal is not bound by any decision made on or after exit day, so the 
written law will be “freezed” and the further development is uncertain. In addition, 
the Supreme Court is not bound by any retained EU case law at all, and the High 
Court of Justiciary is not bound by any retained EU case law under specific 
conditions. This can have impacts on the outcome of a legal dispute, although the 
text of the legislation will not change. 

IV. Conflict of law rules and effectiveness of a choice of English law 

If a dispute arises and a claim is filed, the decisive question with regards to a 
choice of law clause is weather the choice of law is effective, meaning that it binds 
the court or the tribunal. The answer is given by the conflict of law rules of the lex 
fori. Depending on the forum, the answer can be different. However, this will not be 
the case at the moment. This is, because the conflict of law rules are harmonized 

                                                           
9  Jones, Introduction to Business Law, 2015, p. 44. 
10  Cf. Neuner, in: Riesenhuber (ed.), Europäische Methodenlehre, 2015, § 12 para. 10. 
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within the EU-Member States.11 Courts in the United Kingdom and in the EU-
Member States will apply the same conflict of law rules to determine the applicable 
law, respectively to decide whether the choice of law made by the parties is binding. 
This situation will change once the United Kingdom leaves the European Union, 
because Regulations will cease to have direct effect in the United Kingdom.12 This 
means that the answer might be different depending on which forum decides. The 
issue becomes relevant if the parties made a choice of law but no prolongation 
agreement, but courts in more than one country have jurisdiction to decide the 
dispute. 

1. Forum in a EU–Member State 

If the claim is asserted in front of a court in a EU-Member State, the relevant 
conflict of law rules are, according to Art. 288 TFEU, with the exception of 
Denmark, the rules of the Rome I Regulation. Since this Regulation does not require 
an internal market implication (loie uniforme), it is also applicable if a state is 
involved that is not a EU-Member State. Therefore, if a claim is asserted in front of a 
court in a EU-Member State, the Rome I Regulation will also be the relevant body of 
law after the Brexit, if English law is chosen. 

However, there is a discussion in (at least some) EU-Member States whether the 
Rome Convention will take precedence over the rules of the Rome I Regulation 
according to Art. 24 Rome I Regulation. This article states in its English version:  

This Regulation (i.e. the Rome I Regulation) shall replace the Rome Convention in the 
Member States, except with regards the territories of the Member States which fall within 
the territorial scope of that Convention and to which this Regulation does not apply 
pursuant to Article 299 of the Treaty (i. e. the TFEU). 

Following the Treaty of Amsterdam, giving the European legislation the power to 
enact rules on private international law for the first time,13 the Rome Convention, 

                                                           
11  Ömür, Rechtswahl als Rechtsgeschäft, 2016, p. 36 seq. There is only one exception: Denmark does not 

apply the Rome Regulations. 
12  Rühl, Judicial Cooperation in Civil and Commercial Matters after Brexit: Which Way Forward? ICLQ 67 

(2018), p. 99 (103). 
13  Leible/Lehmann, Die Verordnung über das auf vertragliche Schuldverhältnisse anzuwendende Recht 

(„Rom I“), RIW 2008, p. 528. 
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being an international treaty, should be replaced by the Regulation. However, what is 
meant becomes clearer in the French version of the provision that states: 

Le présent règlement remplace, entre les États membres, la convention de Rome, sauf en ce 
qui concerne les territoires des États membres qui entrent dans le champ d'application 
territorial de cette convention et qui sont exclus du présent règlement en vertu de l'article 299 
du traité. 

It points out that the Rome Convention is replaced if (all) the countries involved 
in a case are Member States of the Rome I Regulation. If this is not the case, the 
Rome Convention is still applicable. With regards to the question at hand, it is 
decisive whether the Rome Convention has been terminated with regards to the 
member states participating at the Rome I Regulation or whether the Rome 
Convention has only been suspended14. If the Rome Convention had only been 
suspended, it would prevail again over the Rome I Regulation with regards to the 
United Kingdom at the time the United Kingdom withdraws from the European 
Union. If the Rome Convention had been terminated, it could not revive and could 
not prevail again over the Rome I Regulation. The Rome Convention had never been 
terminated formally and it was also not terminated according to Art. 59 of the Vienna 
Convention on the Law of treaties. There are two reasons for this. According to this 
provision a treaty shall be considered as terminated if all the parties to it conclude a 
later treaty relating to the same subject-matter. The Rome I Regulation is not a treaty 
in terms of Art. 59 Vienna Convention and since Denmark is a member state of the 
Rome Convention but does not participate in the Rome I Regulation the second 
requirement, that all the parties conclude a later treaty, is not fulfilled.15  

But nevertheless, the Rome Convention will not prevail with regards to the 
United Kingdom for a reason arising from the Rome convention itself, a reason that 
is immanent to the convention. Art. 28 of the Rome Convention states that the 
convention is open for signature by the states party to the Treaty establishing the 
European Economic Community, the European Union’s predecessor. One might 

                                                           
14  Lehmann/Zetzsche, Die Auswirkungen des Brexit auf das Zivil- und Wirtschaftsrecht, JZ 2017, p. 62 

(65); Ungerer, Brexit von Brüssel und den anderen IZVR-/IPR-Verordnungen zum Internationlen 
Zivilverfahrens- und Privatrecht, in: Kramme/Baldus/Schmidt-Kessel (eds.), Brexit und die juristischen 
Folgen, 2017, p. 297 (311). 

15  Rühl, Die Wahl englischen Rechts und englischer Gerichte nach dem Brexit, JZ 2017, p. 72 (74). 
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argue, as some British authors16 do, that a membership at the time of the signature is 
sufficient. However, the provision should be interpreted in the spirit of the 
Convention. It aims to unify the law within the community and not with regards to 
third party states. It has therefore interpreted to state “a permanent condition for 
being a contracting state”.17 When the Rome I Regulation entered force, nobody – 
not even the British – had in mind that the Rome Convention should revive one 
day.18 It is therefore submitted that the conflict of law rules of the Rome I Regulation 
do apply and that these rules are not prevailed by the conflict of law rules contained 
in the Rome Convention. This discussion is from an academic point of view 
interesting. But it has also practical impact in (at least) two situations. There is a 
difference with regards to an implicit choice of law. According to Art. 3 Rom I 
Regulation, a choice of law that is not made expressly, must be clearly demonstrated. 
Under the Rome Convention, such an implicit choice of law must be demonstrated 
with reasonable certainty.19 Consequently, the standard of proof is much higher 
under the Rome I Regulation.20 To put it another way: The risk that an implicit 
choice of law will be ineffective is higher under the Rome I Regulation. The second 
difference relates to Art. 3 (4) Rome I Regulation that has no predecessor in the 
Rome Convention.21 At the time, the withdrawal becomes effective, the United 
Kingdom will become a non-EU-Member state. According to Art. 3 (4) Rome I 
Regulation the parties’ choice of English law as the applicable law shall not prejudice 
the application of provisions of Community Law, where appropriate as implemented 
in the Member State of the forum, which cannot be derogated from, if all other 
elements relevant to the situation at the time of the choice are located in one or more 
Member States.  

                                                           
16  Dickinson, Back to the future: the UK’s EU exit and the conflict of laws, JPIL 12 (2016), p. 195 (203 

seq.). 
17  Rühl (fn. 12) ICLQ 67 (2018), p. 99 (105 seq.) (emphasis added). 
18  Similar Rühl (fn. 12) ICQL 67 (2018), p. 99 (106). 
19  Cf. Mankowski in Magnus/Mankowski (fn. 1) Art. 3 para. 108. 
20  BeckOGK/Wendland, 1.4.2017, Rom I-VO, Art. 3 para. 132; Leible/Lehmann (fn. 13) RIW 2008, 528 

(532); Magnus, Die Rom I-Verordnung, IPRax 2010, 27 (33); McParland The Rome I Regulation on the 
Law applicable to Contractual Obligations, 2015, para. 9.65; differing view Ferrari in Ferrari/Kieninger/ 
Mankowski, Internationales Vertragsrecht, 2018, Art. 3 para. 27; Heiss in Ferrari/Leible, Rome I 
Regulation, 2009, p. 1; Thiede (fn. 3) p. 51 (52 seq.). See for the drafting history of the provision 
McParland The Rome I Regulation on the Law applicable to Contractual Obligations, 2015, paras 9.48 et 
seq. 

21  BeckOGK/Wendland, 1.4.2017, Rom I-VO, Art. 3 para. 256. 
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For example: if an Austrian self-employed commercial agent and a Belgian principal choose 
the English law as the law applicable to their contract, the commercial agent is nevertheless 
entitled to commission on commercial transactions concluded after the agency contract has 
terminated as provided for in Art. 8 of the Directive relating to self-employed commercial 
agents.22 

Art. 2 evidences that the parties can choose the law of a non-Member State 
without any requirement of reciprocity (universal scope of application).23 The parties 
are therefore free to choose English law even if the European Union and the United 
Kingdom will not reach a special exit agreement in so far. Although, there will be 
differences with regards to specific situations. After exit date, the United Kingdom, 
being no longer an EU-Member State, will no longer be privileged under the 
consideration that all EU-Member States are considered to provide equivalent rights 
and equivalent legal protection. Although, this might not be true in a specific case, 
however this will not be of relevance for the decision. With regards to states other 
than EU-Member States, there is no such mutual trust. In the absence of a special 
exit agreement, the United Kingdom will be considered as a third country and the 
effects of the choice of English Law might be limited with regards to several aspects. 
According to Art. 3 (4) Rome I Regulation, the choice of law does not prejudice the 
application of mandatory provision implemented in the Member State of the forum. 
Having in mind, that consumer protection is widely harmonized by European law 
and the United Kingdom will no longer be obliged to provide an equal standard of 
consumer protection after its withdrawal from the European Union, special attention 
must be given to Art. 6 (2) Rome I Regulation if English Law is chosen in a 
consumer contract. The choice of English law must not deprive the consumer of the 
protection afforded to him by provisions that cannot be derogated from by 
agreement by virtue of the law which, in the absence of choice, would have been 
applicable. The whole situation is different in Denmark, because Denmark is a EU-
Member State but it is not bound to the Rome I Regulation. As the preconditions of 
Art. 24 (1) Rome I Regulation are not fulfilled with regards to Denmark, the Rome 

                                                           
22  EC Directive on the coordination of the laws of the Member States relating to self-employed 

commercial agents (86/653/EEC). 
23  Mankowski in Magnus/Mankowski (fn. 1), Art. 3 para. 5; Mc Parland (fn. 20) para. 4.24. 
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Convention remained in so far applicable. If an action, that contains a choice for the 
English law clause, is filed in front of a Danish court, the relevant conflict of law 
rules follow from the Rome Convention. 

2. Forum in the United Kingdom 

Directly effective EU legal instruments like regulations will not remain in force in 
the United Kingdom after exit day without further implementation in the British 
Law.24 A court or tribunal that has its seat in the United Kingdom will – according to 
the lex fori principle – apply its own (British) conflict of law rules. However, there 
are doubts, what the relevant conflict of law rules will be. Some authors argue the 
relevant conflict of law rules after the exit will be the rules of the Rome Convention. 
Others take the view that the relevant provisions are these of the Contracts 
(Applicable Law) Act 1990. However, this means in the end nothing else than the 
provisions of the Rome Convention. These rules came into force by section 2 of the 
Contracts (Applicable Law) Act 1990 and were disapplied when the Rome I 
Regulation came into force.25 As the United Kingdom will no longer be bound by the 
Rome I Regulation after the exit date, the Contracts (Appliacable Law) Act 1990 will 
have full force and effect again.26 

However, it is more likely that the United Kingdom’s upcoming conflict of law 
rules are similar to these of the Rome I Regulation. The European Union 
(Withdrawal) Bill states in Art. 3 that the Direct EU legislation, what means inter alia 
EU regulations, that is operative immediately before exit day, forms part of domestic 
law on and after exit day. This means nothing more than that the text of the Rome I-
Regulation will be transposed in national law. As a result, the British conflict of law 
rules seem to be equivalent to the rules of the Rome I Regulation – at least at first 
glance. 

                                                           
24  Pilich, Brexit and EU private international law: May the UK stay in? MJECL 24 (2017), p. 382 (390); 

Lehmann/Zetzsche (fn. 14) JZ 2017, 62 (64); Aikens/Dinsmore, Jurisdiction, Enforcement and the 
Conflict of Laws in Cross-Border Commercial Disputes: What Are the Legal Consequences of Brexit?, 
EBLR 27 (2016), p. 903 (905). This is also the position taken by the British Government; see Secretary 
of State for Exiting the European Union, Legislation for the United Kingdom’s withdrawal from the 
European Union, p. 13 no. 2.4 

25  Sections 4A and 4B added by Statutory Instrument 3064 of 2009. 
26  Rühl (fn. 12) ICQL 67 (2018), p. 99 (108); Aikens/Dinsmore (fn. 24) EBLR 27 (2016), p. 903 (916). 
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Nevertheless, at least from a non-British point of view, it seems to be doubtful that really all 
provisions will be transposed into British national law, as it is still foreseen in the proposal 
for the European Union (Withdrawal) Bill at this point in time. At least it will be very 
likely that the legislator makes amendments very soon, because there are some provisions, the 
United Kingdom has no interest in.  

The Rome I Regulation limits the parties’ freedom to choose the applicable law to strengthen 
the law in the common market. The United Kingdom has only little interest in doing so, 
although this might affect the enforceability of decisions in other EU-Member States.  

What a one to one transposition of (some) EU-Regulations would mean, becomes even 
clearer with regards to the Brussels I Regulation. To transpose Regulation 1215/2012 to 
national law would inter alia mean that a judgement given in Member State would be 
enforceable in the United Kingdom without any declaration of enforceability being required. 
Nevertheless, a decision given in the United Kingdom after the United Kingdom’s 
withdrawal from the European Union will not be privileged under the Brussels I Regulation 
in the remaining EU-Member States.27 One might strongly doubt that the United Kingdom 
intends to do so without any reciprocal arrangements for British decisions. It is more likely 
that these results of a mere transposition of European law have been overseen so far and 
must be considered as an error in drafting. 

Having in mind, that – from all what we know at the moment, also Art. 24 Rome 
I Regulation will be transposed in UK Law, the question whether the conflict of law 
rules enacted in the transposed Regulation or the conflict of law rules of the Rome 
Convention prevail will be the same as in the EU-Member States. However, it is not 
clear whether British courts will decide the question in the same way.28 But even if 
the provisions of the Rome I Regulation are transposed in the British Law, these 
provisions are no longer such of the EU law and the British legislators are free to 
revise the law. In addition, British courts are no longer bound to the judgments of 
the Court of Justice of the European Union.29 Although, the conflict of law rules in 
the United Kingdom and in the remaining EU-Member States, except for Denmark, 
seem to be the same by its wording. However, the interpretation might be different, 

                                                           
27 Cf. von Sachsen Gessaphe p. 386, 387. 
28 Sonnentag (fn. 7), p. 54. 
29 Art. 6 European Union (Withdrawal) Bill.  
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so that different outcomes depending on the forum are very likely. This results in 
legal uncertainty and should be avoided. But even if the British courts would still 
respect the Court of Justice of the European Union’s decisions, the right of 
presentation will also end at exit date. This shows that the legal certainty will grow 
up. In the event, the conflict of law rules will not be these of the Rome I Regulation 
any longer or that the British courts will no longer be bound to the jurisprudence of 
the Court of Justice of the European Union, the question arise what is the relevant 
point in time: the time of the conclusion of the choice of law agreement or the 
submission of the claim.30 If one takes the latter, this results in legal certainty and 
protects the parties’ expectations in the choice of law agreement. However, it can be 
doubt whether the British Courts will still apply former law in the future. 

3. Results 

Courts of EU-Member states will apply the Rome I Regulation as relevant 
conflict of law rules, but will widely respect the parties’ choice of English law also 
after the Brexit. However, the set limitations on the choice of law, if the chosen law 
is that of a non-EU-Member State, must be observed. Without any further 
agreement, the Rome I Regulation will no longer be in force after exit date. It is still 
unclear how the English conflict of law rules will look like. With regards to 
interpretation, the courts are no longer bound to the Court of Justice of the 
European Union’s judgements and will have no duty but also no right to present. 

V. Termination of a choice of English law agreement 

The choice of English law is presently considered to be quite popular amongst 
parties of an international contract. However, at this point in time, it is uncertain 
whether this will still be true in the future. The United Kingdom’s withdrawal might 
influence the parties’ decisions with regards to choices of law. However, parties who 
agreed on the choice of English law in the past and fear that the dispute arise after 
the Brexit might regret this decision. In this situation, the questions arise whether and 
if so under which circumstances the choice of English law, the choice of law 
agreement, can be eliminated. The relevant conflict of law rules (Rome I Regulation, 

                                                           
30 Cf. Rühl (fn. 12) ICQL 67 (2018), p. 99 (111). 
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Rome Convention, English conflict of law rules) are silent on this question. They 
only indicate that a choice of law that has been made can be replaced if the parties 
unanimously make a new choice (Art. 3 (2) Rome I Regulation, Art. 3 (2) Rome 
Convention). 

The same questions may arise with regards to an arbitration agreement. For this consent, 
(modern) arbitration laws state that the court should respect an arbitration agreement unless 
it is null and void, inoperative or incapable of being performed.31 Although, an 
international approach has been suggested,32 it is still up to the law applicable to the 
arbitration agreement to decide under which preconditions an arbitration agreement is null 
and void, inoperative or incapable of being performed. The same is true for choice of law 
agreements. They are (still) covered by a national law and not by international acceptable 
principles. Nevertheless, the consequences of Brexit on the choice of English Law is not 
comparable with an arbitration agreement that is inoperative or incapable of being 
performed33. 

As the conflict of law rules are silent in this regard, the gap has to be filled otherwise. 
Whether and if so, under which circumstances, a choice of law agreement can be 
terminated unanimously has not found broad attention so far.34 However, the 

                                                           
31  Art. II (3) New York Arbitration Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards. 
32  Cf. Born, International Commercial Arbitration, 2009, Volume I pp. 410 seq.  
33  See for such cases Huber/Bach in Böckstiegel/Kröll/Nacimiento, Arbitration in Germany, The Model 

Law in Practice, 2007, § 1032 paras 18 et seq. 
34  It seems that these questions have not been discussed in a court decision so far. It found attention only 

in the literature. See Henry, Kollisionsrechtliche Rechtswahl – eine Untersuchung ihrer Wirkungen und 
Grenzen, 2009, p. 253(for the Swiss law). He discussed under which conditions a party can unilaterally 
dispute its consent to the choice of law (Anfechtung) (at pp. 259 et seq.) or under which preconditions 
the principle of clausula rebus sic stantibus can be invoked (at pp. 270 et seq.). With regards to the 
“Anfechtung” he concludes, that the party might only dispute its consent if one accepts that 
presumptions on future developments entitles a party to such an action (at pp. 279 seq.). With regards to 
the clausula rebus sic stantibus, he concludes that the principle can apply to a choice of law agreement, if 
the circumstances considered to be of relevance at the time of the conclusion of the agreement changed 
and it is unfair at least for one party to be held to the contract (at pp. 272). He argues that this might be 
the case if the law chosen by the parties had fundamentally been changed (at pp. 273; see for the 
German Law also Kost, Konsensprobleme im internationalen Schuldvertragsrecht, 1995, pp. 66 seq.). If 
the preconditions of the principle of clausula rebus sic stantibus are met likewise, it is up to the judge to 
fill the gap. This should be done by application of the provisions that were originally in force and only if 
this is not possible, by the law that would be applicable if no law had been chosen (at pp. 277 et seq.). 
But the Swiss Law is – without a special choice of law whit regards to the choice of law agreement – not 
applicable to the choice of English law. This is why Henry’s conclusions cannot be applied to the 
question at hand. 
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situation inspires associations with the principle clausula rebus sic stantibus meaning 
that the parties are not bound any longer to a promise made, if circumstances 
significantly.35 Yet, this depends on the law which is applicable to the choice of law 
agreement. 

1. The legal nature of a choice of law 

The legal nature of a choice of law agreement had not been reflected for a long 
time.36 But the modern approach is to qualify the choice of law clause as a contract 
(of a sui generis nature).37 By its nature, a choice of law clause always has a conflict of 
law implication.38 Therefore, a decision must be made with regards to what (contract) 
law covers the choice of law agreement. Two approaches are considered. The first 
approach could be the application of the lex fori.39 If a German court had to decide 
the issue, it would apply German contract law; if an English court had to decide the 
issue, it would apply English law. However, this would not be in line with the 
international trend, that questions whether the choice of law had been made or 
whether the choice of law is valid should be covered by the law that is (allegedly) 
chosen, the so called putative proper law.40 This view is supported by Art. 3 (5) 
Rome I Regulation and Art. 3 (4) Rome Convention. However, these provisions only 
deal with the existence and the validity of the consent of the parties as to the choice 
of law, meaning the formation, but not with the termination of a choice of law 
agreement. Yet, the termination of a choice of law agreement is the flip side of the 
formation of a choice of law agreement. Therefore, the principle of putative proper 
law should be applied as well to the question what law decides on the termination of 
a choice of law agreement. Applying this principle, the law applicable to a choice of 
English law agreement will be the English law. 

                                                           
35  This principle is known to all European legal systems, although the preconditions and consequences 

differ (see Ranieri, Europäisches Obligationenrecht, 2009, pp. 817 et seq.). 
36  Henry (fn. 34) p. 253. Although the discussion started in the early 1930ies (see for example Haudeck, 

Die Bedeutung des Parteiwillens im internationalen Privatrecht, 1931), it found only little attention. A 
more detailed discussion has begun in the late 1990ies. 

37  Henry (fn. 34), pp. 44 et seq.; Ömür (fn. 11), p. 70; similar Mankowski in Magnus/Mankowski (fn. 1), 
Art. 3 para. 485 (contractual promise) and Art. 3 para. 8 (some kind of private contract).  

38 Kost (fn. 34), p. 27. 
39 This principle is favored for example by Austrian authors; cf. Kodek (fn. 1), pp. 95 seq. 
40  Ferrari (fn. 20) Art. 3 para. 8; von Hein, in Rauscher, Europäisches Zivilprozess- und Kollisionsrecht, 

Band 3, 2016, Rom I-VO  Art. 3 para. 40. 
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2. Possibilities to terminate a choice of law agreement 

Art. 3 (2) only expresses that a choice of law already made can be replaced by 
another choice of law. This shows that, under specific circumstances, a choice of law 
once made, is not binding any longer upon the parties. It follows expressly from the 
wording of the law that this is the case if the parties agree (by consent) on a new 
choice of law. However, the law is silent about the question whether the parties can 
set aside a choice of law by consent but without making a new choice of law. In 
addition, and this seems to be the more difficult question, the law is also silent about 
the question whether – and if so under which circumstances – a party is no longer 
bound by the choice of law agreement if no consent can be reached. This issue has 
not found attention so far; neither in general nor for the English or any other 
national conflict of law provisions. What happens if the Brexit becomes effective can 
be described as follows: circumstances that were given at the time when the choice of 
law was made (the United Kingdom is a EU-Member State41) will have changed (the 
United Kingdom is no longer a EU-Member State). What influence this situation will 
have to a choice of law agreement has not been discussed so far – not for the 
(applicable) English law nor in general. It is therefore necessary to answer the 
question by applying principles of general (English) law. 

a. Principles of English (general) contract law 

The idea of the principle clausula rebus sic stantibus is to make the further 
binding to the agreement dependent on the continuing existence of the circumstances 
that were given at the time of the conclusion of the contract.42 Pursuant to English 
law, it is closely related to the doctrine of frustration.43 

The principle of frustration terminates the contract automatically at the time of 
the frustrating event without any election of the parties.44 Originally, the plea of 
frustration had been accepted, when after the formation of the contract, events occur 
making the performance impossible or illegal.45 Later, it has been extended to cases 

                                                           
41  See for the implications on the legal framework supra II. 
42 Ranieri (fn. 35), p. 819. 
43 Zweigert/Kötz, Einführung in die Rechtsvergleichung, 1996, p. 529. 
44 Treitel, The Law of Contract, 2015, para. 19-090. 
45 Treitel (fn. 44), para. 19-003. 
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in which an impracticability occurred; but an extreme and unreasonable difficulty to 
perform was required.46 A frustration of purpose is given if supervening events have 
so greatly reduced the value to the recipient that he should no longer be bound to 
accept it and to pay the agreed price.47 In any case, the supervening event must 
neither been foreseen nor having been foreseeable at the time of the conclusion of 
the contract.48 The legal basis for the plea of frustration is still disputed. Some argue 
that a contract is under the implied term that it shall cease to bind under the events 
which have happened. 

In practice, the English law is very reluctant with regards to reliefs for changed 
circumstances not amount to impossibility.49 Neither is the principle of clausula 
rebus sic stantibus widely accepted in the English law, nor does a change of 
circumstances in itself lead to an adjustment or a cessation of a contract under the 
doctrine of frustration. A change of circumstances may have some effect within the 
context of an agreement if the events that have arisen make the bargain fundamentally 
different from that which had been agreed upon and if a party would otherwise suffer 
unacceptable hardship if held to the contract can rely on the doctrine of frustration.50 
Therefore, such (additional) terms are not lightly to be implied. In the decision Marks 
and Spencer BNP Paribas Securities Services Trust Company, Lord Neuberger pointed out 
what approaches have been taken with regards to implied terms:  

“there have, of course, been many judicial observations as to the nature of the requirements 
which have to be satisfied before a term can be implied into a detailed commercial contract. 
They include three classic statements, which have been frequently quoted in law books and 
judgments. In The Moorcock (1889) 14 PD 64, 68, Bowen LJ observed that in all the 
cases where a term had been implied, "it will be found that ... the law is raising an 
implication from the presumed intention of the parties with the object of giving the 
transaction such efficacy as both parties must have intended that at all events it should 
have". In Reigate v Union Manufacturing Co (Ramsbottom) Ltd [1918] 1 KB 592, 605, 

                                                           
46 Treitel (fn. 444), para. 19-006 and para. 19-032. 
47 Treitel (fn. 44), para. 19-041. 
48 Treitel (fn. 44), para. 19-076. 
49  DCFR pp. 743 seq. In the decision Staffordshire Area Health Authority v. South Staffordshire Waterworks 

[1978] 1 WLR 138, [1978] 3 All ER 769, the court found that a drop in value of currency over a long 
period entitles the party to terminate the contract. 

50 Treitel (fn. 44), para. 19-005; see also Krell v. Henry [1903] 2 K.B.740. 
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Scrutton LJ said that "[a] term can only be implied if it is necessary in the business sense to 
give efficacy to the contract". He added that a term would only be implied if "it is such a 
term that it can confidently be said that if at the time the contract was being negotiated" the 
parties had been asked what would happen in a certain event, they would both have replied 
"'Of course, so and so will happen; we did not trouble to say that; it is too clear'". And 
in Shirlaw v Southern Foundries (1926) Ltd [1939] 2 KB 206, 227, MacKinnon LJ 
observed that, "[p]rima facie that which in any contract is left to be implied and need not be 
expressed is something so obvious that it goes without saying". Reflecting what Scrutton LJ 
had said 20 years earlier, MacKinnon LJ also famously added that a term would only be 
implied "if, while the parties were making their bargain, an officious bystander were to 
suggest some express provision for it in their agreement, they would testily suppress him with 
a common 'Oh, of course!'"51 

b. Frustration of the choice of English law agreement? 

For material contracts, it has become clear that the plea of frustration has only 
been granted in extraordinary, extreme cases. It had not even been granted with 
regards to events that occurred during World War II, the Suez crisis or the energy 
crisis in 1973.52  One might argue that the exit of a Member State from the European 
Union is an extreme event that has no precedent. However, the consequences of the 
exit for the English law and the English legal system are not that extreme. According 
to the findings of the Queen Mary research on choices in arbitration,53 the ongoing 
membership of the United Kingdom in the European Union can generally not be 
considered as a relevant factor; if an officious bystander would suggest a term in the 
choice of English law agreement that gives the right to give notice in the event, the 
United Kingdom should leave the European Union – or even intend to leave the 
European Union – the parties would not agree on such a term in any case. So, the 
preconditions of an implied term will normally not be met. But it might be an issue in 
very limited situations. One might think about it in the following scenario: The 
parties agreed on a prolongation for an English court, because of the possibilities to 

                                                           
51  Marks and Spencer plc v BNP Paribas Securities Services Trust Company (Jersey) Limited and another [2015] UKSC 

72. 
52 Treitel (fn. 444), para. 19-076. 
53 See supra. I. 
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enforce the decision easily in other member states. If the parties have chosen the 
English law as applicable law to avoid that the court has to apply foreign law and if 
the parties are entitled to terminate the prolongation agreement one might think 
about such an implied condition. But such an implied condition will only be given 
under rare circumstances. A similar situation is given if the application of the chosen 
English law would make the decision unenforceable in a third country and the choice 
of law was made under the implied condition that the decision will be enforceable in 
that country. But this does not seem to be a practical situation.  

VI. Choice of law regarding non-contractual obligations 

Art. 14 Rome II Regulation expressly allows parties to choose the applicable law 
if certain preconditions are met. However, the British Law did not do so; it was 
therefore unclear whether the parties are allowed to choose the law applicable to 
non-contractual obligations.54 Likewise the Rome I Regulation, British courts will no 
longer be obliged to apply the Rome II Regulation after exit date. In the absence of 
any other agreement, they will apply British conflict of law rules. These rules will – 
from all what we know at the moment – be the transposed rules of the Rome II 
Regulation, so that choice of law agreements regarding non-contractual obligations 
will still be effective. However, likewise for the Rome I Regulation, the British 
legislators are free to amend the law, the courts are no longer bound to the 
jurisprudence of the Court of Justice of the European Union, and there will be 
neither a duty nor a right to present. If the United Kingdom’s withdrawal from the 
European Union will have effects to the choice of English law follows the same line 
of argument that has been proposed with regards to contractual obligations.55 But, as 
a choice of law can only be made after the event giving rise to the damage occurred, 
in a large number of cases, the question will be less important.  

                                                           
54 Cheshire, North & Fawcett on Private International Law, 2017, p. 855 with footnote 688. 
55 It is, however, disputed whether the chosen law will as well be applicable to the choice of law (see for 

the discussion Ösür (fn. 11), pp. 64 et seq.), but the approach of the majority opinion to apply the same 
principles is convincing. 
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VII. Choice of law with regards to divorce and legal separation 

The United Kingdom does not participate in the so called Rome III 
Regulation56.57 So the Brexit will have no effects on the conflict of law rules 
applicable to divorces and legal separation. Under the Rome III Regulation, which is 
applicable in the participating EU-Member States58, choices of law are accepted 
according to Art. 5 Rome III Regulation. It follows from Art. 4, that also the law of a 
non-EU Member State can be chosen.59 The courts in the United Kingdom actually 
apply their own (national) conflict of law rules and will do so also after Brexit. The 
English law is silent on choices of law with regards to divorce; in practice English law 
is applied to all petitions which come before English courts.60 

VIII. Choice of law in matters of succession 

As the Regulation in matters of succession and on the creation of a European 
Certificate of Succession61 is not binding for the United Kingdom so far,62 its 
withdrawal from the European Union will have no effects with regards to the 
conflicts of law rules in matters of succession.63 If a dispute arises in an EU-Member 
State, the Succession Regulation applies, although a third country is involved (loie 
uniforme).64 Art. 22 of the Succession Regulation allows a person to choose as the 
law to govern his succession as a whole the law of the State whose nationality he 

                                                           
56  Council Regulation (EU) No 1259/2010 of 20 December implementing enhanced cooperation in the 

area of the law applicable to divorce and legal separation. 
57 Sonnentag (fn. 7), pp. 70 seq. 
58  See Recital 6 of the Rome III Regulation; as of May 22, 2014, the Regulation is applied in Lithuania as 

well (see Commission Decision of 21 November 2012 confirming the participation of Lithuania in 
enhanced cooperation in the area of the law applicable to divorce and legal separation (2012/714/EU), 
ABl. L 323/18). The article will due to the differences in the individual countries not discuss the 
situations with regards to EU-Member States not participating in the Rome III Regulation. 

59  NK-BGB/Gruber, 2015, Rom III Art. 4 para. 2. 
60  Cheshire, North & Fawcett on Private International Law, 2017, p. 982. 
61  Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on 

jurisdiction, applicable law, recognition and enforcement of decisions and acceptance and enforcement 
of authentic instruments in matters of succession and on the creation of a European Certificate of 
Succession. 

62  BeckOGK/J. Schmidt, 1.11.2017, EuErbVO Art. 1 para. 9; Cheshire, North & Fawcett Private 
International Law, 2017, p. 1359. 

63 Sonnentag (fn. 7), p. 73. 
64 Rauscher, Internationales Privatrecht, 2017, para. 1063. 
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possesses at the time of making the choice or at the time of death.65 As this can be 
the law of a EU-Member State but also the law of a non-EU Member state,66 the 
choice of English Law remains effective, if the legator possesses this citizenship. If 
the dispute arises in the United Kingdom, common law will continue to apply. It 
follows the principle of scission:67 With regards to movables, the law of the domicile 
of the legator at the time of his death applies; with regards to immovable, the law of 
the situs applies. 

IX. Conclusions 

The choice of English law was quite popular in the past and this will likely not 
change after exit date at last not in the long run. However, there are legal 
uncertainties that will remain. Therefore, parties must pay attention to future 
developments. This is particularly important, because the wording of European 
legislations that will transposed in national law by the European Union (withdrawal) 
Bill remain untouched, however changes take place. However, currently, there are 
some uncertainties: there is uncertainty with regards to the conflict of law rules, there 
is uncertainty with regards to the material law. One should be careful to agree on 
English law at the moment until the Brexit has become effective and until it is 
foreseeable how the English legal system runs without European Law and without 
the influence of the Court of Justice of the European Union, but with the amended 
national law. But, these changes are not that important that a party that already 
agreed to a choice of English law will no longer be bound to it after the Brexit. 

                                                           
65  See for the choice of law with regards to dispositions of property upon death other than agreements as 

to succession Art 24 (2) Success Regulation and for the choice of law with regards to agreements as to 
succession Art. 25 (3) Succession Regulation. Both refer to Art. 22 Succession Regulation. 

66  BeckOGK/J. Schmidt, 1.11.2017, EuErbVO Art. 22, para. 7. 
67 Cf. Cheshire, North & Fawcett Private International Law, 2017, pp. 1339 et seq. 
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