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Foreword 
 
This book is one of the two publications being the results of an interdisciplinary 

joint German-French project funded by the Centre interdisciplinaire d’études et de 
recherches sur l’Allemagne (CIERA) and by the SAGE Laboratory (University of 
Strasbourg). The aim of the project was to assess how public authorities, tribunals as 
well as the media and civil society face scientific uncertainty when they have to deal 
with potential risks and hazardous activities. The study has covered German, French 
as well as European actors. Two hazardous activities have been selected: pesticides 
and electromagnetic waves, as both relate to current concerns for which no real 
scientific consensus seems to exist. Both may cause damages not only to workers but 
more broadly to consumers and even to every citizen. Both topics, although not 
entirely new, continue to be of large interest in the public and are often covered by 
the media. There exist important regulatory frameworks on a European as well as on 
a German and French national level. Our main point of interest was to work out the 
connections between these various actors and stakeholders in the issue and to analyze 
how scientific knowledge merges, is used, misused or ignored by these actors.  

Thus, French and German jurists, journalists and sociologists – both researchers 
and practitioners – as well as politicians and NGO activists have been involved in the 
project, each contributing to a larger understanding of the relevant issues from the 
point of view of their own professional discipline. The papers were presented during 
two conferences held in Strasbourg and in Ansbach where the participants had the 
opportunity to discuss and reflect on their findings. 

 
Hagen and Strasbourg, October 31, 2016 
Bernhard Kreße and Elisabeth Lambert Abdelgawad 
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The Citizens’ Right to Know the Risks Linked to the Use of Pesticides: 
Europe Can Unquestionably Do Better 

 
Elisabeth Lambert Abdelgawad 

 
 
The access to documents has now been considered as a core element of 

democratic governance and transparency within European countries. Moreover, as 
detaining information has become crucial, it has been recognized as a fundamental 
human right1. Dating back to the end of the 18th century in Sweden, the individual 
right to know has now been transposed to the EU level2. Building upon the Nordic 
expertise, the Council of Europe Convention on Access to official Documents of 18 
June 2009 thus requires States to guarantee ‘the right of everyone, without 
discrimination on any ground, to have access, on request, to official documents held 
by public authorities’3. At the EU level, regulation 1049(2001) regarding public access 
to European Parliament, Council and Commission documents of 30 May 20014 has 
set up a general regime, the aim being to ‘bring about greater openness in the work of 
the institutions’. Thus, ‘access to documents should be granted by the European 
Parliament, the Council and the Commission not only to documents drawn up by the 
institutions, but also to documents received by them’. However, ‘Declaration No 35 
attached to the Final Act of the Treaty of Amsterdam provides that a Member State 

                                                           
1 J. Baril, ‘Petite histoire du droit d’accès à l’information environnementale pour les citoyens du Québec’, 

Liberté, vol.53, n°4 (296) 2012, 52-55, 52. C. Ann Bishop, Internationalizing the right to know : 
conceptualizations of access to information in human rights law, Dissertation, 2009, accessed on 
<https://cdr.lib.unc.edu/indexablecontent/uuid:14f234b7-8689-4dee-a674-f7d91b51e4e8> (13 October 
2016). 

2 A. Garin, Le droit d’accès aux documents : en quête d’un nouveau droit fondamental dans l’Union 
Européenne, 2014, Thèse Paris II, introduction. 

3  Article 2(1), Council of Europe Treaty series n°205, accessed on 
<https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900
001680084826> (13 October 2016). F. Edel, « La Convention du Conseil de l’Europe sur l’accès aux 
documents publics : premier traité consacrant un droit général d’accès aux documents administratifs », 
RFAP, 2011/1, n°137-138, 59-78. Even if this Convention does not only deal with environmental 
information, the preamble notably refers to the Aarhus Convention. Only ten States signed and ratified 
this Convention. 

4 Regulation (EC) n° 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding 
public access to European Parliament, Council and Commission documents, OJEC n° L 145/43, 
31/05/2001 p. 0043 – 0048, (para. 10 of the Preamble) 
(<http://www.europarl.europa.eu/RegData/PDF/r1049_en.pdf>, accessed 8 September 2016). 

https://cdr.lib.unc.edu/indexablecontent/uuid:14f234b7-8689-4dee-a674-f7d91b51e4e8
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680084826
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680084826
http://www.europarl.europa.eu/RegData/PDF/r1049_en.pdf
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may request the Commission or the Council not to communicate to third parties a 
document originating from that State without its prior agreement’. 

More specifically, access to environmental information has given rise to more 
precise regulations. The Aarhus Convention on Access to Information, Public 
Participation in Decision-Making and Access to Justice in Environmental Matters 
adopted on 25 June 1998 5  and entered into force on 30 October 2001 has 
represented a fundamental step in the recognition of the right of access to 
environmental information both within Member States who became parties to the 
convention and for the Community which approved the Aarhus Convention on 17 
February 2005. The objective of this Convention as stipulated in Article 1 is both 
broad and ambitious as it is ‘to contribute to the protection of the right of every 
person of present and future generations to live in an environment adequate to his or 
her health and well-being’. Consequently Directive 90/313 of 7 June 1990 on the 
freedom of access to information on the environment was replaced by Directive 
2003/4/CE on public access to environmental information of 28 January 2003. 
When drafting these new provisions, there was an attempt by the European 
Parliament to go beyond the Aarhus Convention but without any much success6. The 
purpose of this Directive is to avoid disparities between the laws in force in the 
Member States. Its objective is much more limited and focused than what the Aarhus 
Convention states. Actually, according to Article 1, its aim is “to guarantee the right 
of access to environmental information held by or for public authorities and to set 
out the basic terms and conditions of, and practical arrangements for, its exercise; 
and b/ to ensure that, as a matter of course, environmental information is 
progressively made available and disseminated to the public”. An evaluation of the 
implementation of this Directive is due very four years, the national authorities being 
required to detail the impacts of the application of the Directive so far, to describe 
the practical arrangements taken for each article of the Directive and to give statistics 

                                                           
5 The three pillars of the Aarhus Convention are ‘access to information’, ‘public participation in decision-

making’ and ‘access to justice in environmental matters’. 
6 L. Krämer, “Access to Environmental Information in an Open European Society- Directive 2003/4”, 

Research Papers in Law, p.7: “The EP tried, on a considerable number of  points, to provide for more 
elaborate rights for citizens than guaranteed by the Aarhus Convention and to reduce the administrative 
discretion, but remained largely unsuccessful”. 

http://live.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf
http://live.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf
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regarding the number of requests accepted/refused7. In addition to these provisions, 
Regulation 1367/2006 was adopted in order to regulate the application of the 
provisions of the Aarhus Convention on Access to Information, Public Participation 
in Decision-Making and Access to Justice in Environmental Matters to Community 
institutions and bodies8.  

The aim of this paper is to analyse to what extent the special regime dedicated to 
environmental information has improved or not the access to information, whether 
the margin of appreciation left to Member States has reinforced a concrete 
implementation of such a right to know and to critically consider the potential gap 
between theory and practice with regard to the access to information detained both 
by members States and by European institutions. The combination of the general and 
specific regimes of access to information, on the one hand, the combination of rules 
developed within the Aarhus mechanism (with the compliance Committee in charge 
of supervising the implementation of the convention) and within the EU and national 
legal orders on the other hand, are underpinning issues to this study. The 
methodology used is very traditional to the legal domain, as it is based on the study of 
legal provisions and case-law in this field. This article will not cover the limits to the 
right to information, a part dealt with by Annie Martin in this publication. 

If a a-priori large scope of access to environmental information has been 
recognized (I), the analysis of the modalities of such a right (II) has revealed a certain 
number of deficiencies. 

 
I/ A A Priori Large Scope of Access to Environmental Information 
The right to know must be appreciated both ratione personae and ratione materiae. 
A/ Ratione Personae 
Two questions need to be addressed here: firstly, who has the right to access to 

information, secondly, by which authorities must the information be held? 

                                                           
7  COM(2012)774 final, Report from the Commission on the experience gained in the application of 

Directive 2003/4/EC on public access to environmental information, 17.12.2012 (<http://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52012DC0774>) (accessed on 8 September 
2016). 

8 Commission Decision of 13 December 2007 laying down detailed rules for the application of Regulation 
(EC) No 1367/2006 of the European Parliament and of the Council on the Aarhus Convention as 
regards requests for the internal review of administrative acts, 2008/50/EC. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52012DC0774
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52012DC0774
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Under the general regime, Directive 90/313 ‘only ensured freedom of access to 
environmental information’. The main aspect here is that the applicant does not have 
to ‘prove’ an interest, a wording which had raised concerns. It is stated that ‘it is 
necessary to guarantee to any natural or legal person (…) free access to available 
information on the environment’. Under Regulation 1049(2001) regarding public 
access to European Parliament, Council and Commission documents, the beneficiary 
is ‘any citizen of the Union, and any natural or legal person residing or having its 
registered office in a Member State’ (art.2, para.1) ; under article 2 para.2, this right 
may be broadened ‘to any natural or legal person not residing or not having its 
registered office in a Member State’. 

As to the special Regime, article 3 (1) of the Directive 2003/4/CE expressly states 
that the right of access is recognized ‘without (…) having to state an interest’, which 
does not differentiate the lex specialis from the lex generalis. However article 2(5) which 
recognizes the right to know to ‘any natural or legal person’ does not stipulate any 
condition linked to the EU citizenship. This provision seems compatible with the 
definition adopted by the Aarhus Convention speaking in terms of ‘the public’, which 
‘means one or more natural or legal persons, and, in accordance with national 
legislation or practice, their associations, organizations or groups’. Actually NGOs 
regularly act as applicants. Article 2 of the Regulation 1367/2006 on the application 
of the provisions of the Aarhus Convention on Access to Information, Public 
Participation in Decision-Making and Access to Justice in Environmental Matters to 
Community institutions and bodies is similar to the broad definition adopted by the 
Aarhus convention. 

This tendency towards the recognition of an individual right to know has been 
confirmed by the case-law of the European Court of Human Rights to which all 
European States have to abide by its case-law. Yet the legal basis privileged by the 
Court has always been Article 8 ECHR (right to privacy) and not Article 10 (right to 
freedom of expression), probably because of the concern of the Court not to enlarge 
too much this right to information which may hamper the economic interests of the 
States. Despite the fact the position of this Court used to be historically quite strict9, 

                                                           
9 McGinley and Egan v/UK, n° 21825/93 & 23414/94 9 June 1998, concerning access to information 

related to the exposure to radiation. 
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some more recent cases confirm the subjective citizens’ right of access to information 
under the condition that they justify of an interest (a common condition in order to 
be qualified as a ‘victim’ under the ECHR). In the Roche v/ UK case10, the Court held 
that there had been a violation of Article 8 of the Convention. The reason for that 
conclusion was that the United Kingdom had not fulfilled its positive obligation to 
provide an effective and accessible procedure enabling the applicant to have access to 
all relevant and appropriate information which would allow him to assess any risk to 
which he had been exposed to during his participation in the tests. Even more 
interestingly, in the Vilnes and others v/Norway affair11, the Court held that there had 
been a violation of Article 8 of the Convention, on account of the failure of the 
Norwegian authorities to ensure that the applicants received essential information 
enabling them to assess the risks to their health and lives resulting from the use of 
rapid decompression tables in the light of the authorities’ role in authorising diving 
operations and protecting divers’ safety. In the Brincat and others v/Malta case12, the 
Court found in particular that, in view of the seriousness of the threat posed by 
asbestos, the Maltese Government had failed to satisfy their positive obligations 
under the Convention to ensure that the applicants had been adequately informed of 
the risk to their health and lives.  

The other concern, and probably the most sensitive one, is linked to the persons 
who hold documentation. The consensus found relates to the fact that if a broad 
definition of ‘public authorities’ has been admitted, all provisions exclude the access 
to documents held by private companies. 

As to the general regime, article 2(3) of Regulation 1049(2001) regarding public 
access to European Parliament, Council and Commission documents of 30 May 2001 
holds that it ‘shall apply to all documents held by an institution, that is to say, 
documents drawn up or received by it and in its possession, in all areas of activity of 
the European Union’.  As the Aarhus Convention adopts a broad definition of 
‘public authorities’, ‘for reasons of consistency with Regulation N° 1049/2001 (…), 
the provisions on access to environmental information should apply to Community 
institutions and bodies acting in a legislative capacity’ (para.7), and so it was necessary 

                                                           
10 Roche v/the UK, n° 32555/96, GC, 19 October 2005. 
11 Vilnes and others v/Norway, n° 52806/09 & 22703/10, 5 December 2013. 
12 Brincat and others v/Malta, n° 60908/11, 62110/11 & 62129/11, 24 July 2014. 
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to extend the application of Regulation (EC) N° 1049/2001 to all other Community 
institutions and bodies. 

Concerning the special regime, article 2(2) of Directive 2003/4/CE refers to the 
definition of ‘public authorities’ adopted by the Aarhus Convention (art.2-2-a, b, c), 
by covering: ‘(a) government or other public administration, including public advisory 
bodies, at national, regional or local level; (b) any natural or legal person performing 
public administrative functions under national law, including specific duties, activities 
or services in relation to the environment; and (c) any natural or legal person having 
public responsibilities or functions, or providing public services, relating to the 
environment under the control of a body or person falling within (a) or (b)’. Under 
the impetus of the European Parliament, the ‘public advisory bodies’ were also 
included. The Commission had suggested to include in the notion of ‘public 
authorities’ any person that was entrusted by law, or under arrangements with a 
public authority ‘services of general economic interest which affect or are likely to 
affect the state of elements of the environment’, as such services such as gas, 
electricity, water or transport may be performed by private or public companies 
depending on the countries. But it faced the opposition of the European Parliament 
(except the Greens) and of the Council. 

In conformity with the Directive as well as the Aarhus Convention, Member 
States may exclude ‘bodies or institutions when acting in a judicial or legislative 
capacity’, thus adopting a functional definition. The Court of Justice in Luxemburg 
had the opportunity to clarify this definition. In Flachglas Torgau GmbH v Germany13, a 
German undertaking sought information from the Federal Ministry for the 
Environment relating to the allocation of emission allowances. But the Ministry 
refused on the grounds that the information related to a process that had resulted in 
the adoption of a legislative measure. A broad interpretation of the derogation for 
legislative action was adopted by the Court of Justice. In its judgment of 14 February 
2012 on a reference for a preliminary ruling from the Bundesverwaltungsgericht, it 
first held that ‘legislative process’ must be strictly understood, so it does not cover 
provisions of a lower rank than law. Second, the CJEU adopted a ‘functional test’14 

                                                           
13 Flachglas Torgau GmbH v Germany, C-204/09, 14.2.2012. 
14 James Maurici QC, Richard Moules, The influence of the Aarhus Convention on EU Environmental 

Law: Part 2, Journal of Planning & Environment Law, 2014, 181. 

http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukstrasuni-1&src=doc&linktype=ref&context=66&crumb-action=replace&docguid=I9D155740A39D11E19D8DC173D40387A1
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukstrasuni-1&src=doc&linktype=ref&context=66&crumb-action=replace&docguid=I9D155740A39D11E19D8DC173D40387A1
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according to which Ministries can be excluded from the definition of ‘public 
authority’ to the extent that they participate in the legislative process: ‘bodies or 
institutions acting in a (…) legislative capacity’ may be applied to ministries to the 
extent that  they participate in the legislative  process, in particular by tabling draft 
laws or giving opinions (para.51). The reason underpinning this position is ‘to ensure 
that the process for the adoption of legislation runs smoothly, taking into account the 
fact that, in the various Member States, the provision of information to citizens is, 
usually, adequately ensured in the legislative process’15. But the Court emphasized 
that this option to exclude legislative bodies from the definition of ‘public body’ 
comes to an end once the legislative process is complete, so when the measure has 
been adopted and promulgated. Moreover, the position adopted in this ruling does 
not apply when Ministries ‘prepare and adopt normative regulations which are of a 
lower rank than a law’16. The Aarhus Convention seems to have been central to the 
analysis17. This ‘functional’ interpretation was confirmed by a judgment of the Court 
on 18 July 2013 in another request for a preliminary ruling from the 
Verwaltungsgericht18; it adds the principle according to which Directive 2003/4 must 
be interpreted in the light of the Aarhus Convention (para.32). 

The concept of ‘public administrative functions’ which left a certain margin of 
discretion, has been interpreted by the ECJ in Fish Legal v IC and United Utilities Water 
plc on another request for preliminary ruling19. The Court recalled that interpretation 
of the Directive must take account of ‘the wording and aim of the Aarhus 
Convention, which that directive is designed to implement in EU law’ (para.37), while 
noting that the Aarhus Convention Implementation Guide is not binding (para. 38). 
The issue was to determine whether entities such as the water companies can be 
classified as legal persons performing ‘public administrative functions’ within the 

                                                           
15 Flachglas Torgau GmbH v Germany, C-204/09, 14 February 2012. 
16 Deutsche Umwelthilfe eV v Bundesrepublik Deutschland, C-515/11, 18 July 18 2013, at [3]–[7]; [28]–[29] and 

[32]–[33. 
17 James Maurici QC, Richard Moules, The influence of the Aarhus Convention on EU Environmental 

Law: Part 2, Journal of Planning & Environment Law, 2014, 181-182. See Flachglas Torgau GmbH v 
Germany (C-204/09) [2013] Q.B. 212 at [3]–[4]; [8]–[9]; [30]; [35]–[36]; [40]; [41]; [53] and [61]. 

18 In this case, the Bundesministerium für Wirtschaft und Technologie refused to grant an association’s 
request for disclosure of information contained  in correspondence between the Ministry and  
representatives of the German automotive industry during the consultation which preceded the adoption  
of legislation  on energy consumption labelling. 

19 Fish Legal v IC and United Utilities Water plc, C-279/12, [2014] QB 521, GC, 19 December 2013. 

http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukstrasuni-1&src=doc&linktype=ref&context=66&crumb-action=replace&docguid=I9D155740A39D11E19D8DC173D40387A1
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukstrasuni-1&src=doc&linktype=ref&context=66&crumb-action=replace&docguid=I9D155740A39D11E19D8DC173D40387A1
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meaning of Article 2(2)b of Directive 2003/4. The Court held that in order to reply 
to such a question (para.56), two criteria should be taken into account, that is whether 
the entities (which can be private companies) are vested with special powers beyond 
private law powers, and whether the entities do not determine ‘in a genuinely 
autonomous manner’ the way in which they perform their functions in the 
environmental field. In this case the Court concluded that the privatized water and 
sewerage companies carry out functions of public administration. 

Yet the limit concerning private companies20 remains critical as they are today the 
actors which detain most of the environmental information 21 . Unsurprisingly 
Principle 10 of the Rio Declaration only provides, inter alia, for public access to 
environmental information held by ‘public authorities’. In the same vein, the Aarhus 
Convention does not include information held by private companies, but has tried to 
adopt a broad perspective as to what ‘public authorities’ are. The Commission 
referred to it without considering ‘to make a corresponding proposal for the whole of 
the EC and neither the Council nor the European Parliament took any initiative into 
the direction of granting access to environmental information held by private 
companies’ 22 . Yet access to environmental information from private companies 
themselves would be more vital so the impossibility to reach such actors is a huge 
limit to access to environmental limit. As one author put it, ‘Besides other benefits, in 
order to engender better transparency and hold private companies to account as they 
should, granting the public direct access to relevant and accurate environmental 
information held by these private companies becomes imperative’23. This has become 
even more fundamental when we admit, according to the state-corporate theory, that 
private companies intersect with governments to shape laws and undertake potential 
harmful actions. Austria has adopted a provision in its national Environmental 
Information Act, ‘obliging private companies, which are legally obliged to measure 
releases into the environment from their installations and to keep records on them, to 

                                                           
20 Uzuazo Etemire, Public access to environmental information held by private companies, Environmental 

Law Review, (2012)10. 
21 J. Baril, ‘Petite histoire du droit d’accès à l’information environnementale pour les citoyens du Québec’, 

Liberté, vol.53, n°4 (296) 2012, 52-55, 53. 
22 L. Krämer, ‘Access to Environmental Information in an Open European Society- Directive 2003/4’, 

Research Papers in Law, p.14. 
23  Uzuazo Etemire, ‘Public access to environmental information held by private companies’, 

Environmental Law Review, (2012)12. 
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publish term regularly in a manner which is easily accessible and understandable’24. 
Thus there exists large room for improvement. 

 
B/ Ratione Materiae 
Reproducing more or less Article 2(3) of the Aarhus Convention, article 2(1) of 

Directive 2003/4/CE contains an exhaustive list of what environmental information 
is25, the difference being that the Directive adds ‘releases into the environment’ and 
‘reports on the implementation of environmental legislation’. The proposal made by 
the European Parliament to add ‘energy’ and ‘food safety’ not mentioned in the 
Aarhus Convention, was refused26 for the reason that it ‘would too much widen the 
scope of the Directive’. However, ‘the contamination of the food chain, where 
relevant’ was added, which means that information on food contamination which is 
caused by pesticides, heavy metals or other contaminants is covered by the Directive.  
Regulation 1367/2006 also gives an exhaustive list.  

The Court has had the opportunity to broadly interpret the concept of 
‘environmental information’. In its judgment of 16 December 2010 27, concerning 
information submitted within the framework of a national procedure for 
authorisation of a plant protection product with a view to setting the maximum 
quantity of a pesticide, a component thereof or reaction products which may be 
present in food or beverages, Bayer asked for studies on residues and reports of field 

                                                           
24 Bundesgesetz über den Zugang zu Informationen über die Umwelt, Article 13. 
25 ’The state of the elements of the environment, such as air and atmosphere, water, soil, land, landscape 

and natural sites including wetlands, coastal and marine areas, biological diversity and its components, 
including genetically modified organisms, and the interaction among these elements; (b) factors, such as 
substances, energy, noise, radiation or waste, including radioactive waste, emissions, discharges and other 
releases into the environment, affecting or likely to affect the elements of the environment referred to in 
(a); (c) measures (including administrative measures), such as policies, legislation, plans, programs, 
environmental agreements, and activities affecting or likely to affect the elements and factors referred to 
in (a) and (b) as well as measures or activities designed to protect those elements; (d) reports on the 
implementation of environmental legislation; (e) cost-benefit and other economic analyses and 
assumptions used within the framework of the measures and activities referred to in (c); and (f) the state 
of human health and safety, including the contamination of the food chain, where relevant, conditions of 
human life, cultural sites and built structures inasmuch as they are or may be affected by the state of the 
elements of the environment referred to in (a) or, through those elements, by any of the matters referred 
to in (b) and (c)’. 

26 L. Krämer, ‘Access to Environmental Information in an Open European Society – Directive 2003/4’, 
Research papers in Law, 5/2003, p.10. 

27 Stichting Natuur en Milieu and Others v College voor de toelating van gewasbeschermingsmiddelen en biociden, Case C-
266/09, 16 December 2010. 
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trials to be treated confidentially in order to protect industrial secrets. The Court 
considered that (para.39) ‘the information is in itself such as to concern the state of 
human health and safety, including where relevant the contamination of the food 
chain, as set out in Article 2(1)(f ) of Directive 2003/4’.  

 
The legal provisions contain some additional information as to the characteristics 

of the information to be communicated. Thus the information must be of quality. 
According to article 8(1) of Directive 2003-4, it means that the information must be 
‘up to date, accurate and comparable’. Paragraph 2 states the need to report to the 
applicant ‘on the place where information, if available, can be found on the 
measurement procedures, including methods of analysis, sampling, and pre-treatment 
of samples, used in compiling the information, or referring to a standardised 
procedure used’. For instance, Austria provides updated information. ‘The quality of 
the data with environmental relevance of Bundesanstalt Statistik Austria is subject to 
the Code of Practice and the quality management documents’ 28 . (p.18) Much 
information is available on free access on the internet. 

The biggest concern today seems linked to the access to the whole primary 
studies, and not only to some extracts or short summaries of the surveys conducted29, 
notably because the access to the whole paper is the condition to assess the quality 
and methodology of these research. 

A large access to environmental information detained by public institutions has 
been recognized; however the question emerges as to the practical modalities of 
exercising such a right.  

 
II/ Modalities of the Right to Access to Information 
Some practical aspects will be analysed before turning to the issue of the right to 

administrative and judicial review in case access has been refused. 
 

                                                           
28 Report by Austria about the experience gained in the application of Directive 2003/4/EC on public 

access to environmental information, accessed on 
<http://ec.europa.eu/environment/aarhus/pdf/reports/austria_en.pdf> (13 October 2016). 

29  Melanie Dulong de Rosnay, Laura Maxim, ‘L’ineffectivité du droit d’accès à l’information 
environnementale sur les risques chimiques’, Hermes, CNRS-Editions, 2012, 64, pp.153-156, HAL, 
<https://halshs.archives-ouvertes.fr/halshs-00797131/document> (30 September 2016). 

http://ec.europa.eu/environment/aarhus/pdf/reports/austria_en.pdf%3e%20(13
https://halshs.archives-ouvertes.fr/halshs-00797131/document%3e%20(30
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A/ Practical Aspects 
As to the procedure, the general regime offers a strict approach as the request 

must be made in a written form but there is no need to state reasons for the 
application. A quick reply should be sent within 15 days. In the same vein article 4 of 
Directive 90/313 holds that the reply should be made in the requested form unless it 
seems ‘reasonable’ to give it in another form (which has to be justified), for instance 
if the document is already available in another form. The delay for the reply should 
be no later than one month. An extension of two months, if it is possible, has to be 
justified, for the reasons linked for example to the ‘volume and complexity’ of the 
documents. If Directive 90/313 provided a delay of two months, the special regime 
as stipulated by Directive 2003/4/CE (Art.3(2)) holds that environmental 
information must be made available as soon as possible, that is within one month 
after the receipt of the request, or two months (art.2-b) ‘if the volume and the 
complexity of the information is such that the one-month period referred to in (a) 
cannot be complied with. In such cases, the applicant shall be informed as soon as 
possible and in any case before the end of that one-month period, of any such 
extension and of the reasons for it’. The reasons for a refusal have to be made 
available within the time of one month. The reply must be provided in the requested 
form unless it would be ‘reasonable’ to give it in another form (which has to be 
justified), for instance if the document is already available in another form (Art.3(4)). 
The European Parliament had requested a delay of 15 days but faced an opposition 
from the Commission and the Council, this delay being considered to be too short. 

The respect of such procedural rules is fundamental in view of good 
administration. In a case brought to the European ombudsman 30 , two NGOs, 
Transport & Environment and ClientEarth (the 'complainants') opposed the refusal 
of access to certain documents received or drafted by the Commission in the 
framework of a consultation on the implementation of Article 7a of the Fuel Quality 
Directive. The application was made pursuant to Regulation 1049/2001 and the 
Aarhus Regulation. The Commission first provided the complainants with only 
certain documents out of the 15 documents in total. In his decision, the Ombudsman 

                                                           
30  Case 339/2011/AN, opened on 15 March 2011, decision on 19 January 2012, accessed on 

<http://www.ombudsman.europa.eu/en/cases/decision.faces/en/11193/html.bookmark> (13 
October 2016). 

http://www.ombudsman.europa.eu/en/cases/decision.faces/en/11193/html.bookmark%3e%20(13
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firmly stated that (para.45) ‘Article 8(1) of Regulation 1049/2001 imposes an 
obligation to handle rapidly confirmatory applications for access to documents. The 
15 working day deadline provided (…) thus has to be respected’, a delay which may 
be extended once. ‘In total, no more than 30 working days must elapse from the 
moment a confirmatory application is registered by the institution until the applicant 
receives a reply’. In that particular case the Ombudsman held that ‘it is clearly 
unacceptable for the Commission to invoke transparency concerns in order to justify 
taking a decision on transparency outside the deadlines provided for in Regulation 
1049/2001’31. Because the Commission largely exceeded the time limits for dealing 
with the confirmatory application ‘by extending the deadline for its reply a second 
time and by not providing the complainants’, the Ombudsman stated that (para.49), 
‘the Commission's behaviour (…) amounts to maladministration’.  

In addition to the deadline requirements, an important issue is linked to the resources 
dedicated to the access to environmental information. In its general report concerning the 
implementation of the Directive, the Commission considered that ‘best practice for 
implementing Article 3(5) consists of designating information officers and 
information points, providing information on the responsibilities of individual public 
authorities, publishing registers of available environmental information and 
establishing publicly accessible information networks and databases’ 32 . Very few 
countries have provided the Commission with statistics on the practice followed so 
far. If we take the case of Austria, during the period from 1 January 2003 to 1 January 
2008, only 39 requests were made to the national authorities, all of which were 
handled within the one month period. 85% of requests were accepted33. From the 

                                                           
31 ‘46. In the present case, the confirmatory application was registered by the Commission on 7 September 

2010 and the reply to the complainants was sent on 14 February 2011, that is, more than five months 
later. Moreover, the reasons provided to the complainants on 20 October 2010 for extending the 
deadline for the second time are manifestly deficient. The Commission informed the complainants, on 
that occasion, that "due to [its] concern to grant [the complainants] the widest possible access to the documents 
requested", it was in the process of carrying out a detailed individual examination of those documents’. 

32 COM(2012)774 final, Report from the Commission to the Council and the European Parliament on the 
experience gained in the application of Directive 2003/4/EC on public access to environmental 
information, 17 December 2012, accessed on <http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52012DC0774> (13 October 2016), p.7. 

33 Report by Austria about the experience gained in the application of Directive 2003/4/EC on public 
access to environmental information, accessed on 
http://ec.europa.eu/environment/aarhus/pdf/reports/austria_en.pdf (13 October 2016): ‘Reasons for 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52012DC0774
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52012DC0774
http://ec.europa.eu/environment/aarhus/pdf/reports/austria_en.pdf%20(13
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national reports sent to the Commission for the assessment of the evaluation, we 
come to the conclusion that very few requests have been sent by applicants to 
national authorities in order to exercise their right of access to environmental 
information. 

Yet, as noted by the Commission, ‘the emergence of an information society with 
an increased emphasis on wide access requires a shift from an approach dominated 
by information-on-request needs to an approach centred on active and wide 
dissemination using the latest technologies’ 34 . Thus, in addition to the access to 
environmental information under request, the Directive demands States to favor 
dissemination, notably through a direct access to environmental information in 
electronic form or through a registrar 35 . Article 7 of the Directive 2003/4/CE 
requires ‘active and systematic dissemination to the public’. Article 5 of the Aarhus 
Convention also mentions the importance of setting up ‘identification of points of 
contact’, ‘registers’ and ‘electronic databases’. Much progress has been made by 
Member States and European institutions with that regard, but there still exists some 
room for improvement. In the case concerning the European Environment Agency 
upon an own-initiative inquiry conducted by the Ombudsman36, ‘the Ombudsman 
invited the Agency to include in its Annual Management Plan for 2013 the task of 
examining and implementing (a) the obligation to produce an annual report on its 
application of Regulation 1049/2001 regarding public access to documents and (b) to 
set up the public register of documents foreseen in that Regulation’. The 
Ombudsman considered that the decision of the EEA not to initiate a process for the 
introduction of such a registrar for the reason that the website fulfills the same 
purpose was not relevant. Indeed (para.13), ‘From the point of view of purpose, the 
obligation to make available an online public register must not be confused with a 
communication policy. A public register is intended to enable the public to gain 
detailed and up-to-date knowledge of the documents, or at least all types of 

                                                                                                                                     
refusal : In one case, data were requested which do not constitute environmental information; in the 
other cases, the requests for information remained too general’. 

34 COM(2012)774 final, Report from the Commission to the Council and the European Parliament on the 
experience gained in the application of Directive 2003/4/EC on public access to environmental 
information, 17 December 2012, accessed on <http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52012DC0774> (13 October 2016), p.12. 

35 Regulation 1049/2001, Art.12. 
36 Case OI/11/2011/KM, opened on 3 October 2011, Decision on 11 March 2013. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52012DC0774
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52012DC0774
http://www.ombudsman.europa.eu/en/cases/case.faces/en/4630/html.bookmark
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documents, that the institution in question holds. This knowledge enables members 
of the public, among other things, to exercise their fundamental right to ask for 
access to documents, or to access the documents directly in cases where they can be 
immediately published on the register. A public register is not, in itself, premised on 
an assessment as to what members of the public might be interested in reading. That, 
by contrast, is of course the key purpose of a communication policy’. The 
Ombudsman insisted on the fact that the EU legislator deliberately chose the concept 
of ‘registrar’ ‘to mean something other than a collection of documents’ (para.14), and 
that ‘a website as such will very rarely, if ever, constitute a document 'register'’. 

Another issue is linked to the charges. Under the general regime set up by 
Regulation 1049/2001, the on-site access should be free. When drafting Directive 
2003/4/CE it appears that this issue has been more discussed. The European 
Parliament suggested that requests for information for educational purposes should 
be free of charges while the Council considered that there was a risk of frivolous 
requests for information. Finally the decision was made in favor of a free of charge 
access and examination in situ (para.2). However, if charges are made, they ‘must not 
exceed a reasonable amount’, and ‘public authorities shall publish and make available 
to applicants a schedule of such charges as well as information on the circumstances 
in which a charge may be levied or waived’. In its synthesis report, the Commission 
raised a concern regarding the lack of ‘access to clear rules on the fees charged (…). 
This is particularly valid in cases where Member States opted to make the rules 
available only at local level. In that case, availability should be improved by further 
means, such as dedicated websites, in order to create an easily accessible, well-
structured framework on charges. Some Member States have adopted legislation 
clearly indicating the costs charged. This solution ensures legal certainty and at the 
same time guarantees wide availability’37. 

Interestingly the European Court of Justice had the opportunity to clarify the 
level and types of fees States may require from applicants38. The case under the 

                                                           
37 COM(2012)774 final, Report from the Commission to the Council and the European Parliament on the 

experience gained in the application of Directive 2003/4/EC on public access to environmental 
information, 17 December 2012, accessed on <http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52012DC0774> (13 October 2016), p.10. 

38 East Sussex County Council v Information Commissioner and Others, C71/14, Judgment of the Court 
(Fifth Chamber), 6 October 2015. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52012DC0774
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52012DC0774
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preliminary ruling concerned a charge of 23 euros imposed by the East Sussex 
County Council. By its first question, the referring tribunal wanted to know whether 
‘the charge for supplying a particular type of environmental information may include 
part of the cost of maintaining a database, such as that at issue in the main 
proceedings, used for that purpose by the public authority, and the overheads 
attributable to the time spent by the staff of the public authority on, first, keeping the 
database and, secondly, answering individual requests for information, properly taken 
into account in fixing the charge’. The Court interpreted article 5(2)39 in the way that 
the imposition of the charge must respect two conditions: ‘First, all the factors on the 
basis of which the amount of the charge is calculated must relate to ‘supplying’ the 
environmental information requested. Secondly, if the first condition is satisfied, the 
total amount of the charge must not exceed a ‘reasonable amount’’. As to the 
definition of ‘supplying’, the Court opposed the obligation for States to ‘supply’ 
environmental information, ‘for which the public authorities may make a charge 
pursuant to Article 5(2) of the directive, on the one hand, and ‘access’ to public 
registers or lists established and maintained as mentioned in Article 3(5) of the 
directive and ‘examination in situ’ of the information requested, which are to be free 
of charge in accordance with Article 5(1) of the directive, on the other hand’. Thus 
(para.36), ‘It follows that, in principle, it is only the costs that do not arise from the 
establishment and maintenance of those registers, lists and facilities for examination 
that are attributable to the ‘supplying’ of environmental information and are costs for 
which the national authorities are entitled to charge under Article 5(2) of Directive 
2003/4’. ‘Consequently, the costs of maintaining a database used by the public 
authority for answering requests for environmental information may not be taken 
into consideration when calculating a charge for ‘supplying’ environmental 
information’ (para.37). The costs of ‘supplying’ environmental information are those 
attributable to ‘postal and photocopying costs but also the costs attributable to the 
time spent by the staff of the public authority concerned on answering an individual 
request for information, which includes the time spent on searching for the 
information and putting it in the form required’. The Court also outlined (para.42) 
that a ‘reasonable amount’ means that the charge ‘must not have a deterrent effect on 

                                                           
39 Para.29. 
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persons wishing to obtain information and of the public interest in protection of the 
environment’. By adding that the appreciation must be subjective and objective at the 
same time, we understand that the personal economic situation of the applicant will 
not be the only factor to be taken into account (para.43). Thus if ‘the ECJ (…) has 
also clarified that the reasonableness of such charges, while at a public authority's 
discretion under the Regulations, is open to judicial review’40, it remains quite unclear 
what ‘reasonable’ means. 

 
B/ The Right to an Administrative and Judicial Review 
The access to environmental information may be challenged before national (and 

European) administrations and Courts in case the individual faces a refusal by public 
authorities. Such an administrative and judicial review is fundamental as we have 
noticed so far that the Ombudsman, the European Court of Human Rights and the 
European Court of Justice have a role to play to remind public authorities of their 
obligation to disclose information. In this field it seems that public authorities try to 
favor national economic interests by limiting the individual right to information. 

Under the general regime, in case of refusal or no reply, the applicant is entitled to 
make a confirmatory application. It is also possible to bring a complaint before the 
Ombudsman. According to the most recent available statistics 41 , 22,4% of the 
requests related to transparency closed by the Ombudsman in 2015 were requests for 
information and access to documents, but many of them related to infringement 
proceedings. The right to an effective remedy is also recognized by Article 47(1) of 
the European Union Charter of Fundamental Rights. Under the special regime, 
Article 9 of the Aarhus Convention recognizes the ‘right to access to a review 
procedure before a court of law or another independent and impartial body 
established by law’. ‘In the circumstances where a Party provides for such a review by 
a court of law, it shall ensure that such a person also has access to an expeditious 
procedure established by law that is free of charge or inexpensive for reconsideration 
by a public authority or review by an independent and impartial body other than a 
court of law’. Article 6 of the Directive 2003/4/CE entitled ‘access to justice’ 

                                                           
40 Joanna Waddell, Scottish Planning and Environmental Law (2015)136. 
41  Annual report 2015 of the Ombudsman, 3 May 2016, accessed on 

<http://www.ombudsman.europa.eu/en/activities/annualreports.faces> (13 October 2016), p.7. 

http://www.ombudsman.europa.eu/en/activities/annualreports.faces%3e%20(13
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provides for two levels of appeal: an administrative review and a review before a 
court of law or another independent and impartial body established by law. The 
review procedure must be conducted ‘by an independent and impartial body 
established by law’ and the procedure has to be ‘expeditious’ and ‘free of charge or 
inexpensive’. For instance, in France the CADA (Commission d’accès aux documents 
administratifs) has jurisdiction to grant the request. On 14 April 201642, the CADA 
concluded that the French Ministry of Agriculture could not oppose a refusal of 
access to the applicant of environmental information related to statistics as to the 
quantity of certain pesticides put on the lawns in France for the previous years, even 
if such documents had been transmitted to Eurostat. In Sweden, the Administrative 
Court of Appeal and the Supreme Administrative Court are competent43. There also 
exists the possibility for an examination by the Ombudsman and the Chancellor of 
Justice. In Austria, the Administrative Court (Unabhängiger Verwaltungssenat) of the 
Land shall rule on appeals. Under art.6(2), ‘A review procedure within the meaning of 
Article 6(2) of the Directive is available under Austrian Federal Constitutional Law 
through the possibility to bring complaints before the  Higher Administrative Court 
(Verwaltungsgerichtshof) (extraordinary appeal), to which ensuring the entire public 
administration is transferred in accordance with Article 129 of the B-VG’ 44 . In 
Belgium, an appeal exists before the Federal Council of State after all legal remedies 
have been exhausted before the Federal Appeals Commission for access to 
environmental information45. It appears that the number of requests to have some 
information divulgated and consequently the number of cases brought before 
national Tribunals have been quite limited. This author makes the assumption that 
very few citizens are aware of their right to have access to environmental information 

                                                           
42 Opinion 20160601, <http://www.cada.fr/avis-20160601,20160601.html> (accessed on 12 September 

2016). 
43 Reporting on the experience gained in applying Directive 2003/4/EC of the European Parliament and 

of the Council of 28 January 2003 on public access to environmental information and repealing Council 
Directive 90/313/EEC, 14 September 2009, accessed on 
<http://ec.europa.eu/environment/aarhus/pdf/reports/sweden_en.pdf> (13 October 2016). 

44 Report by Austria about the experience gained in the application of Directive 2003/4/EC on public 
access to environmental information, accessed on 
<http://ec.europa.eu/environment/aarhus/pdf/reports/austria_en.pdf> (13 October 2016), p.11. 

45  Guidance Document on reporting about the experience gained in the application of Directive 
2003/4/EC on public access to environmental information,  accessed on 
<http://ec.europa.eu/environment/aarhus/pdf/guidance_en.pdf> (13 October 2016). 

http://www.cada.fr/avis-20160601,20160601.html
http://ec.europa.eu/environment/aarhus/pdf/reports/sweden_en.pdf%3e%20(13
http://ec.europa.eu/environment/aarhus/pdf/reports/austria_en.pdf%3e%20(13
http://ec.europa.eu/environment/aarhus/pdf/guidance_en.pdf%3e%20(13
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and so even fewer had to face a refusal and to exercise the right to administrative and 
judicial review. Actually most of the cases have been brought by NGOs.  

 
To conclude, as a starting perspective, this article has shown that notably the 

Aarhus Convention as well as the case-law delivered by the European Court of 
human rights and previous experiences in Nordic countries have undoubtedly driven 
other States in Europe and the European Union institutions to recognize a citizens’ 
right to know risks related to environmental issues. Yet the major shortfall of all these 
provisions is that they do not cover the information held by private companies. 
Moreover, the access to the whole primary studies is not guaranteed and the practical 
modalities of access to information do not always ensure an easy access by citizens to 
such information. Thus, practically, not much use has been made of this right. Thus 
this paper concludes on large room for improvement: undoubtedly Europe can do 
better and time has come to reconsider such a right. 

 
 



25 
 

Limitations to the Right of  Access to Information on  
Risks Concerning Pesticides 

 
Annie Martin 

 
 
This paper examines one of the facets of the regulation on the risks of chemicals, 

that is the limitations to the right of access to information on risks concerning 
pesticides. 

 
At the international level, the environmental and health risks of chemicals are 

regulated by several international organizations that adopt legally binding rules and 
soft law texts.  

One of the pillars of these regulations is an idea put forward during the 1972 
United Nations Conference on the Human Environment of Stockholm. It consists in 
evaluating the effects of chemicals prior to authorizing their placing on the market. 
This evident precaution is complemented by the evaluation of chemicals already on 
the market.  

 
Regardless of its timing, evaluation results in the production of information on 

chemicals. This evaluation has informed European law, particularly the REACH 
European regulation,1 as well as the Rotterdam Convention on the Prior Informed 
Consent Procedure for Certain Hazardous Chemicals and Pesticides in International 
Trade2 and the International Code of Conduct on Pesticide Management.3 It has also 

                                                           
1 Regulation (EC) No 1907/2006 of the European Parliament and of the Council of 18 December 2006 

concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH), 
establishing a European Chemicals Agency, amending Directive 1999/45/EC and repealing Council 
Regulation (EEC) No 793/93 and Commission Regulation (EC) No 1488/94 as well as Council 
Directive 76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 
2000/21/EC, OJ L 396, 30.12.2006, p. 1., as last amended by Commission Regulation (EU) 2015/830 of 
28 May 2015 amending Regulation (EC) No 1907/2006 of the European Parliament and of the Council 
on the Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH), OJ L 132, 
9.5.2015, p.8. 

2 Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and 
Pesticides in International Trade, Rotterdam 10 September 1998, entered into force on 24 February 
2004, revised in 2013. 

3 FAO, WHO, The International Code of Conduct on Pesticide Management, Rome 2014. 
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impacted the co-operation programs of international organizations in the chemical 
sector, such as the International Programme on Chemical Safety (IPCS)4 and the 
Inter-Organization Programme for the Sound Management of Chemicals (IOMC). 5  
Traces of it can also be located in the Strategic Approach to International Chemicals 
Management (SAICM).6 The latter serves as a political framework for the endeavor 
of meeting the goal set in the Plan of Implementation of the World Summit of 
Johannesburg before 2020: the ‘minimization of significant adverse effects [of 
chemicals] on human health and the environment’. 7  

 
The wide array of knowledge on the health and environmental effects of 

chemicals is clearly useful to the regulatory authorities in charge of granting and 
withdrawing authorizations. It is also useful to other actors in society, such as medical 
professionals and workers handling or manufacturing chemicals. The Aarhus 
Convention 8  enshrines the right of access to environmental information, which 
includes information on the health and environmental risks of chemicals, whereas the 
Dubai declaration states that ‘information on chemicals relating to the health and 
safety of humans and the environment should not be regarded as confidential’. 9 

 
Information on the risks of chemicals is generally addressed from the angle of the 

right of access to environmental information, although there are few academic legal 
publications on the subject. It is even more difficult to find publications on the right 

                                                           
4 http://www.who.int/ipcs/en/ 
5  Inter-Organization Programme for the Sound Management of Chemicals, 

http://www.who.int/iomc/en/ 
6  Strategic Approach to International Chemicals Management. International Convention of Chemicals Management 

(ICCM), Geneva. 2006. 
7 United Nations, Report of the World Summit on Sustainable Development, Johannesburg, South Africa, 

26 August – 4 September 2002, A/CONF.199/20, Ch. I, Resolution 2, annex, p. 20.   
8 Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in 

Environmental Matters, Aarhus, 25 June 1998, entered into force on 30 October 2001. On this 
Convention, see: M. Mason, “Information Disclosure and Environmental Rights: The Aarhus 
Convention”, 3 Global environmental politics 2010, pp. 10-31; J. Maurici, R. Moules, “The Influence of the 
Aarhus Convention on EU Environmental Law”, 2 Journal of Planning & Environment Law 2014, pp. 181-
202; M. Prieur, “La Convention d'Aarhus, instrument universel de la démocratie environnementale”, 
Revue Juridique de l’Environnement 1999, p. 9. 

9  Dubai Declaration on International Chemicals Management, International Conference on Chemicals 
Management in Dubai from 4 to 6 February 2006, in SAICM texts and resolutions ot the International 
Conference on Chemical Management, UNEP, Geneva, March 2007, no. 22. 
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of access to information on the environmental and health risks of the sub-category of 
chemicals formed by pesticides. This is undoubtedly due to the extreme technicality 
of regulation on chemicals in general and pesticides in particular. European law 
illustrates this technicality in many respects. For example, it makes a distinction 
between two categories of pesticides10 regulated by different texts: plant protection 
products for agricultural use11 and biocidal products used for other purposes.12  

 
The right to know, which is more often discussed in the academic literature, is 

however highly restricted. These limitations to the right of access to information on 
the health and environmental health of pesticides in the European sense of the term 
are the focus of the following pages. 

 
There are two types of limitations to the right of access to information on the 

environmental and health risks of pesticides.  
 
First, access to information requires the production of information to meet the 

standards set at international and European levels. Yet, European regulations do not 
always enable this production, as is illustrated by the Commission’s prevarication on 
endocrine disrupters.13 The Commission is compelled to take measures specific to 
endocrine disrupters by four European texts pertaining to various chemicals: the 
REACH Regulation,14 the Regulation on plant protection products,15 the Regulation 
on cosmetic products16 and the Regulation on biocidal products.17 More specifically, 

                                                           
10 Directive 2009/128/EC of the European Parliament and of the Council of 21 October 2009 establishing 

a framework for Community action to achieve the sustainable use of pesticides, OJ L 309, 24.11.2009, p. 
71, Art. 3.10. 

11 Regulation (EC) No 1107/2009 of the European Parliament and of the Council of 21 October 2009 
concerning the placing of plant protection products on the market and repealing Council Directives 
79/117/EEC and 91/414/EEC, OJ L 309, 24.11.2009, p. 1. 

12  Regulation (EU) No 528/2012 of the European Parliament and of the Council of 22 May 2012 
concerning the making available on the market and use of biocidal products, OJ L 167, 27.06.12, p.1. 

13 On endocrine disrupters see for instance: Perturbateurs endocriniens, expertise et régulation en France et 
en Amérique du Nord, Sciences Sociales et Santé 2016, special issue; N. Quignot et al, “Mécanismes et 
enjeux de la perturbation endocrinienne”, BEH 21 February 2012, p. 114. 

14 Regulation (EC) No 1907/2006, supra note 2, Art. 57.f, 138.7 and 60.3. 
15 Regulation (EC) No 1107/2009, supra note 12, annex II (point 3.6.5). 
16 Regulation (EC) No 1223/2009 of the European Parliament and the Council of 30 November 2009 on 

cosmetic products, OJ L 342, 22.12.2009, p. 59–209, Art. 15. 
17 Regulation (EU) No 528/2012, supra note 13, Art.5. 



28 
 

Article 5.1.d) of the Regulation on biocidal products explicitly prohibits the approval 
of active substances which ‘have endocrine-disrupting properties that may cause 
adverse effects in humans or which are identified in accordance with Articles 57(f) 
and 59(1) of Regulation (EC) No 1907/2006 as having endocrine disrupting 
properties’. Under the Regulation on biocidal products, the Commission had an 
obligation to adopt delegated acts ‘specifying scientific criteria for the determination 
of endocrine-disrupting properties’ on 13 December 2013 at the latest.18 The intense 
lobbying of industrialists in the chemical sector against the European project of 
definition of endocrine disrupters19 resulted in the Commission’s failure to act, for 
which it was condemned by the Court of Justice. 20 However, for the time being, the 
Commission’s violation of its obligation results in the impossibility of producing 
information on the endocrine-disrupting properties of many substances and products 
used in pesticides. As industrials still have no obligation to evaluate the endocrine 
disrupting effects of chemicals, it makes sense that a right of access to information 
cannot be enforced on non-existent information. The absence of a method for 
evaluating endocrine disruption following methods recognized by the European 
legislature constitutes a limitation to the right of access to information on pesticides.  

This being said, the existence of methods for producing knowledge on the health 
and environmental effects of chemicals does not ensure that the information 
produced will account for the effects of such substances. This is again illustrated by 
the case of endocrine disrupters: since 2009 producers have attempted to have test 
methods for substances adopted that follow the paradigm of the toxicological 
threshold of concern, which holds that ‘the dose makes the poison’. Yet, experts 
without ties to the chemical industry, including those of the WHO 21 and those 
appointed by the Commission,22 have argued that the regulatory toxicology is not 
suited to detecting endocrine disrupting effects. In other words, the battle that has 
been fought and temporarily won by the producers in Europe these past years 
pertained to the methods for producing knowledge and on the tests appropriate for 

                                                           
18 Regulation (EU) No 528/2012, supra note 13, Art. 5.3. 
19 S. Horel, A Toxic Affair. How the chemical lobby blocked action on hormone disrupting chemicals, CEO, May 2015.  
20 Judgment of 16 December 2015, Kingdom of Sweden v Commission, T-521/14, EU:T:2015:976. 
21 A. Bergman et al., State of the Science of Endocrine Disrupting Chemicals – 2012, United Nations Environment 

Programme and the WHO, 2013. 
22 A. Kortenkamp et al., State of the Art Assessment of Endocrine Disrupters. Final Report, 23.12.2011. 
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researching some environmental and health effects of chemicals. We now know well 
that the manipulation of scientific methods of production of knowledge can result in 
the production of ignorance and therefore constitute a limitation to access to 
information. This phenomenon of organized production of ignorance is the subject 
of agnotology, a field of study that explains how ‘industrialists and/or States seek to 
control the production and circulation of scientific knowledge on the harmful 
environmental and health effects of industrial activities and products.’ 23 As several 
authors 24  have shown regarding the tobacco industry, industrialists organize 
ignorance in the sense that they fund scientific studies, commission studies by interest 
groups, have data produced by scientific organizations owned by industrialists, 
discredit studies written by academics and commissioned by regulatory authorities, 
emphasize scientific uncertainties, sit on the editorial boards of journals and create 
controversy.  

 
The production of ignorance during the preparation of the European project for 

regulating endocrine disrupters 25  will not be examined in this paper, even if it 
concerns pesticides and illustrates a category of limitations to the right of access to 
information on their health and environmental effects.   

This study focuses on a second category of limitations to the right of access to 
information on the health and environmental effects of pesticides. When information 
on the effects of pesticides is produced, it is disclosed to the European or national 
authorities in charge of approving substances and products containing them. From 
that point on, the right of access to information applies, but this right is not absolute, 
even if the information pertains to the environmental and health risks of pesticides: 

                                                           
23 N. Jas, “Agnotologie”, in E. Henry, C. Gilbert, J.-N. Jouzel, P. Marichalar (dir.), Dictionnaire critique de 

l’expertise. Santé, travail, environnement, Les Presses de SciencesPo, 2015, p. 33. 
24 L.A. Bero, “Tobacco industry manipulation of research”, in Late lessons from early warnings: science, precaution, 

innovation, European Environment Agency Report, n°1/2013, p. 151; R. Proctor, L.L. Schiebinger, 
Agnotology: the Making and Unmaking of Ignorance, Stanford, Stanford University Press, 2008; D. Michaels, 
Doubt is their Product: How Industry’s Assault on Science Threatens your Health, Oxford, Oxford University 
Press, 2008; E. Ong, S.A. Glantz, “Constructing “Sound Science” and “Good Epidemiology”: Tobacco, 
Lawyers, and Public Relations Firms”, American Journal of Public Health, November 2001, vol. 91, no 11, p. 
1749-1757; N. Oreskes, E. Conway, Merchants of Doubt: How a Handful of Scientists Obscured the Truth on 
Issues from Tobacco Smoke to Global Warming, Stanford (Calif.), University of California Press, 2010. 

25 S. Horel, Intoxication : perturbateurs endocriniens, lobbyistes, eurocrates : une bataille d’influence contre la santé, Paris, 
La Découverte, 2015. 
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the legal system provides for limitations to the right of access to information. These 
limitations will be examined through the analysis of regulation (I) and European case-
law (II).  

 
I — Regulatory Limitations to Access to Information on the Risks of 

Pesticides  
 
The rules limiting access to information on the environmental and health risks of 

pesticides are scattered in a wide array of international, European and national legal 
documents. The texts to be considered may pertain specifically to environmental 
information,26 chemicals, such as the Organisation for Economic Co-operation and 
Development (OECD) guidelines on chemical safety or the REACH regulation, 27 
pesticides, such as the European regulations on plant protection products 28 and 
biocidal products,29 the right of access to public data,30 or to trade in general – see 
the WTO agreements – or, for instance, property law in particular. This body of long-
winded and sometimes arcane texts has recently been supplemented by the directive 
on trade secrets.31 While the dispersal of sources can be detrimental to the efficacy of 
the right of access to information on the risks of pesticides enshrined in some of 
these texts,32 it also makes determining the limitations to this right of access more 
complex. The regulatory limitations to the right of access to information on the risks 
of pesticides will be examined in international law (A), then in European law (B). 

                                                           
26 Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public 

access to environmental information and repealing Council Directive 90/313/EEC, OJ L 41, 14.2.2003, 
p. 26; Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 
6 September 2006 on the application of the provisions of the Aarhus Convention on Access 
to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters 
to Community institutions and bodies, OJ L 264, 25.9.2006, p. 13. 

27 Regulation (EC) No 1907/2006, supra note 2. 
28 Regulation (EC) No 1107/2009, supra note 12. 
29 Regulation (EU) No 528/2012, supra note 13. 
30  Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 

regarding public access to European Parliament, Council and Commission documents,   OJ L 145, 
31.5.2001 p. 43. 

31  Directive 2016/943/EU of the European Parliament and of the Council of 8 June 2016 on the 
protection of undisclosed know-how and business information (trade secrets) against their unlawful 
acquisition, use and disclosure, OJ L 157, 15.6.2016, p. 1. 

32 M. Dulong de Rosnay, L. Maxim, “L’ineffectivité du droit d’accès à l’information environnementale sur 
les risques chimiques”, in Les chercheurs au coeur de l’expertise, CNRS Edition, Hermès, 2012, p. 153–156. 
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A - Limitations to the Right of Access to Information on the Risks of 
Pesticides in International Law  

 
The limitations to the right of access to information on the risks of pesticides are 

contained in texts of varying legal nature. The rules of the OECD can be 
characterized as ‘soft law’ and relatively little known (1°). By contrast, the rules 
adopted by the United Nations and the World Trade Organization are legally binding 
(2°).  

 
1° OECD Rules 
 
The OECD claims to be especially well-suited to developing common tools and 

policies for chemicals, particularly because its Member Countries are the leading 
global producers of chemicals. 33 The OECD started working on this task in the 
1970s, on the grounds that underdeveloped national regulations and the risk of future 
divergences might create non-tariff barriers to trade.34 

 
During the First High Level Meeting of the Chemicals Group35 of 1980, the US 

representative contended that data confidentiality was the root cause of the main 
obstacles to the harmonisation of international rules on the control of chemicals. 
France, which steered the Expert Group on data confidentiality, focused work on 
three issues: the definition of non-confidential information, the search for a 
mechanism for exchanging confidential data and the means to preserve the 
confidentiality of data protected under property law. The French representative 
underlined the difficulty in defining ‘confidential data’, which in his view 
encompassed three types of data: non-confidential, manifestly confidential, and 
‘sensitive’ (an intermediary status). He reported on the need for governments to 

                                                           
33 Cutting Costs in Chemicals Management. How OECD helps Government and Industry, OECD, 2010, p. 14. 
34 Recommendation of the Council establishing Guidelines in Respect of Procedure and Requirements for 

Anticipating the Effects of Chemicals on Man and in the Environment, 7 July 1977, C(77)97/Final; 
ENV/CHEM/HLM/80.M/1, Conclusions of the First High Level Meeting of the Chemicals Group of 
19th May 1980, dealing with the control of health and environmental effects of chemicals, p. 13. 

35 ENV/CHEM/HLM/80.M/1, Conclusions of the First High Level Meeting of the Chemicals Group of 
19th May 1980, dealing with the control of health and environmental effects of chemicals, supra note 35, 
no. 20. 
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demonstrate the importance of exchanging data on chemicals among themselves due 
to the ‘reluctance in industrial circles’. All the States concurred on the need for the 
State providing data to trust that the recipient State would comply with the relevant 
restrictions in using them. They agreed on preparing an international instrument 
enabling the transfer of data between governments, featuring provisions to protect 
sensitive data for trade, to preserve their value.  

 
The decision on the Mutual Acceptance of Data in the Assessment of Chemicals 

(MAD) issued in 1981 by the OECD Council included no provisions on data 
confidentiality. 36  In 1982, the Council adopted a decision 37  that introduced the 
mandatory release of a minimum pre-marketing set of data for chemicals. In 1983, 
the Council adopted three recommendations on the confidentiality and non-
confidentiality of data on chemicals. Although these recommendations do not have 
the binding force of OECD decisions, they have inspired the content of European 
regulations, among others.  

 
The first text is the Recommendation of the Council concerning the Protection of 

Proprietary Rights to Data submitted in Notifications of New Chemicals. 38  It 
essentially addresses ‘health, safety and environmental data’, considering their 
economic value and the need to protect them from unauthorised use. The text 
recommends that ‘authorities responsible in Member countries for receiving 
notifications of new chemicals require each notifier to identify the laboratories which 
produced each of the health, safety, and environmental data in the notification and, if 
the laboratories are not owned or otherwise affiliated with the notifier, to provide 
certification of the right to use the data’.  

 

                                                           
36 Council Decision on the Mutual Acceptance of Data in the Assessment of Chemicals, C(81)30Final, 12 

May 1981. 
37 Decision of the Council concerning the Minimum Pre-Marketing Set of Data in the Assessment of 

Chemicals, C(82)196Final, 8 December 1982. 
38 Recommendation of the Council concerning the Protection of Proprietary Rights to Data submitted in 

Notifications of New Chemicals, C(83)96/Final, 26 July 1983. 
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The second recommendation concerns the OECD List of Non-Confidential Data 
on Chemicals. 39  It recommends that member States facilitate the disclosure and 
exchange of non-confidential data, whose non-restrictive list is found in the 
appendix. The appendix mentions that ‘non-confidential’ means ‘no restrictions 
should be put on the exchange of the data between governments nor on the 
disclosure of such data to the public’. However, the non-confidential status of data 
does not affect proprietary rights to data. Lastly, while ‘data should be exchanged 
between governments on request’, this should not be ‘routine’ procedure. Non-
confidential data are trade names and names commonly used, general data on uses, 
safe handling precautions to be observed in the manufacture, storage and use of the 
chemical, recommended methods for disposal and elimination, safety measures in 
case of an accident, physical and chemical data with the exception of data revealing 
the chemicals identity, 40  summaries of health, safety, and environmental data 
including precise figures and interpretations.  

 
Lastly, the third recommendation pertains to the Exchange of Confidential Data 

on Chemicals.41 The recommendation notes that certain data have economic value 
and disclosing them can have effects on the competitive position of the person or 
company who develops the data. It also underscores that Member States differ widely 
in their assessment of the confidentiality of data, which is ‘the factor most often 
limiting the exchange of data on chemicals between countries’. The recommendation 
recognises that international harmonisation is premature and invites Member 
countries to ‘explore the use of principles set out in the Appendix (…) and any 
other relevant principles in bilateral or multilateral arrangements for the transmission 
of confidential data’. The Appendix, which does not define confidential data, 
proposes six principles to govern the exchange of such data. 

 The first principle states that ‘the exchange of confidential information on 
chemicals between the competent authorities of countries is intended solely to 

                                                           
39 Recommendation of the Council concerning the OECD List of Non-Confidential Data on Chemicals, 

C(83)98/Final, 26 July 1983. 
40 ‘If the physical and chemical data make it possible to deduce therefrom the chemical identity only ranges 

of values need be given.’ 
41  Recommendation of the Council concerning the Exchange of Confidential Data on Chemicals, 

C(83)97/Final, 26 July 1983. 
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facilitate the hazard assessment of chemicals and the protection of man and the 
environment’. The second principle forbids the use of information received by a 
country for purposes ‘other than the assessment of hazards of chemicals and the 
protection of man and the environment’. Under the third principle, a country 
requiring information must justify each request by demonstrating that the product is 
‘present or shortly to be marketed in its territory’ and that the information is 
necessary to assess its hazards. The fourth principle lays out the commitments of the 
country requesting information:  ‘abide by the decision made by the transmitting 
country with respect to the confidential nature of the information’, ‘treat the 
transmitted information with at least the same degree of confidentiality as is practised 
in the country from which the information has been requested’, ‘make the 
information available to national, regional or local authorities only when necessary for 
purposes of hazard assessment of chemicals or protection of man and the 
environment and only when such authorities are able to guarantee the same level of 
confidential treatment’, ‘not transmit the information received to any other country’. 
The fifth principle prevents a country from requesting confidential information that it 
cannot collect and use ‘under its legislation or in the normal course of its 
administration’. Lastly, the sixth principle holds that ‘the solicited country should 
consult with the person who submitted the requested confidential data before 
transmitting them’.   

 
In 1998, the Council adopted a Recommendation on Environmental 

Information 42  that made explicit references to the 1992 Rio Declaration on 
Environment and Development 43  and to the preparatory work on the Aarhus 
Convention. The Recommendation calls Member countries to ‘take all necessary 
actions within the framework of their national laws to increase the availability to the 
public of environmental information held by public authorities’. It asserts a right to 
access to ‘all relevant environmental information’, albeit taking into consideration 
‘privacy, industrial and commercial confidentiality, national security or other 
legitimate causes as provided under national law’.  

                                                           
42 Recommendation of the Council on Environmental Information, C(98)67/Final, 3 April 1998. 
43 Principle 10 of the Rio Declaration. 
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2° Aarhus Convention and WTO Rules 
 
Article 4 of the Convention itself provides for limitations to access to 

environmental information. A request for environmental information may be refused 
if ‘the public authority to which the request is addressed does not hold the 
environmental information requested’, if it is ‘manifestly unreasonable or formulated 
in too general a manner’ or if it ‘concerns material in the course of completion’.  

The Convention also allows the possibility to turn down a request for information 
in cases where grounds for refusal must be ‘interpreted in a restrictive way, taking 
into account the public interest served by disclosure and taking into account whether 
the information requested relates to emissions into the environment’. This applies to 
cases when disclosure would have adverse effects on the confidentiality of 
‘commercial and industrial information, where such confidentiality is protected by law 
in order to protect a legitimate economic interest’. However, ‘information on 
emissions which is relevant for the protection of the environment shall be disclosed’. 
Likewise, adverse effects on intellectual property rights and the confidentiality of 
personal data, when provided for in national law, are grounds for refusing a request 
for information.  

 
The Compliance Committee created by virtue of Article 15 of the Convention44 

adopted decisions for the interpretation of Article 4. 
The Committee pointed out that the exemption contained in Article 4.c related to 

legitimate economic interests may not be read as meaning that public authorities are 
only required to release environmental information where no harm to the interests 
concerned is identified. The reason is that such interpretation of the exemption 
would not be in compliance with Article 4. 4 of the Convention, which requires 
interpreting exemptions in a restrictive way, taking into account the public interest 
served by disclosure.45 

                                                           
44 Article 15 of the Aarhus Convention on review of compliance, requires the Meeting of the Parties to 

establish “optional arrangements of a non-confrontational, non-judicial and consultative nature for 
reviewing compliance with the provisions of the Convention”. The first Compliance Committee has 
been elected by decision of October 2002. 

45  European Community ACCC/C/2007/21; ECE/MP.PP/C.1/2009/2/Add.1, 11 December 2009, 
paragraph 30. 
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While the Convention does not define which information is “commercial and 
industrial”, the Committee explained that the criteria and the process for 
characterizing information as confidential should be clearly defined by law, so as to 
prevent authorities from withholding information in an arbitrary manner.46 

The Committee also expressed the opinion that Environmental Impact 
Assessment (EIA) studies are prepared for the purposes of the public file in 
administrative procedure. Therefore, the author or developer should not be entitled 
to keep the information from public disclosure on the grounds of intellectual 
property law. The Committee stressed that in jurisdictions where copyright laws may 
be applied to EIA studies that are prepared for the purposes of the public file in the 
administrative procedure and available to authorities when making decisions, it by no 
means justifies a general exclusion of such studies from public disclosure. This is in 
particular so in situations where such studies form part of “information relevant to 
the decision-making” which, according to article 6. 6 of the Convention, should be 
made available to the public at the time of the public participation procedure.47 

 
Article 39 of the Agreement on Trade-Related Aspects of Intellectual Property 

Rights (TRIPS 48) requires Member countries to protect information disclosed to 
them in two cases. The first case is when the information falls under trade secrecy 
and ‘has commercial value because it is secret’. The second case pertains specifically 
to plant protection products and chemicals used in agriculture. When they require as 
a condition of approving the marketing of such products ‘the submission of 
undisclosed tests or other data’, Member countries must protect such data against 
‘unfair commercial use’. The European Union, which requires as a condition of 
approving the marketing of substances contained in pesticides and pesticides 
themselves the disclosure of large amounts of data, is bound by the obligation 
enshrined in Article 39 of TRIPS.49  

                                                           
46 Romania ACCC/C/2010/51; ECE/MP.PP/C.1/2014/12, 14 July 2014, paragraph 90. 
47 Romania ACCC/C/2005/15; ECE/MP.PP/2008/5/Add.7, 16 April 2008, paragraphs 28 and 29. 
48  Agreement on Trade-Related Aspects of Intellectual Property Rights, Annex 1C to the Marrakech 

Agreement Establishing the World Trade Organization, 15 April 1994. 
49  94/800/EC: Council Decision of 22 December 1994 concerning the conclusion on behalf of the 

European Community, as regards matters within its competence, of the agreements reached in the 
Uruguay Round multilateral negotiations (1986-1994), OJ L 336, 23.12.1994, p. 1. 
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B - Limitations to the Right of Access to Information on the Risks of 
Pesticides in European Law 

 
European law mainly requires the joint interpretation of at least two sets of texts 

to establish the limitations to the right of access to information on the risks of 
pesticides: texts relating to access to information (1°) and texts relating to pesticides 
(2°). 

 
1° Limitations in Texts Relating to Access to Information  
 
In 2001, by virtue of the enshrinement of the concept of ‘transparency’ in the 

Treaty of European Union, the EU adopted Regulation 1049/2001 regarding public 
access to European Parliament, Council and Commission documents. 50 

Article 4 of the Regulation lists two sets of exceptions to the right of access to 
institutional documents.  

The first set of exceptions includes cases where disclosure would undermine the 
protection of the public interest (public security, defence and military matters, 
international relations, financial, monetary or economic policy) and of privacy. 

The second set of exceptions concerns cases where the disclosure of a document 
would undermine the protection of commercial interests of a natural or legal person, 
including intellectual property, court proceedings and legal advice, the purpose of 
inspections, investigations and audits, unless there is an overriding public interest in 
disclosure. 

 
The European Union, which had enshrined the right of access to environmental 

information in a 1990 Directive51 changed the rules after the signing of the Aarhus 
Convention in 1998 by adopting Directive 2003/4 52  on public access to 
environmental information. 

                                                           
50 Regulation (EC) No 1049/2001, supra note 31. 
51 Directive 90/313/EEC of the Council of 7 June 1990 on the freedom of access to information on the 

environment, OJ L 158, 23.6.1990, p. 56. 
52 Directive 2003/4/EC, supra note 27. 
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Article 4 of the Directive lists two sets of exceptions to the right of access to 
environmental information. 

The first set of exceptions allows Member States to refuse a request for 
environmental information if that information is held by or for the public authority 
to which the request is addressed, if it is manifestly unreasonable, if it is formulated in 
too general a manner, taking into account the rules set down in the Directive, if it 
concerns material in the course of completion or unfinished documents or data, or 
internal communications.  

The second set of exceptions applies to two types of cases. In cases where the 
disclosure of information would adversely affect international relations, public 
security or national defence, the course of justice, intellectual property rights, 
Member States may refuse a request for information. They may also do so when the 
disclosure of the requested information would adversely affect the confidentiality of 
the proceedings of public authorities, where provided for by law, the confidentiality 
of commercial or industrial information and of personal data, unless the person has 
consented to disclosing the information, and lastly the protection of the environment 
to which such information relates, such as the location of rare species. In this second 
set of cases, however, Member States may not refuse a request when it relates to 
information on emissions into the environment. 

The Directive mentions that ‘grounds for refusal’ must be interpreted on a case-
by-case basis ‘in a restrictive way’, taking into account the public interest served by 
disclosure. It provides for partial access to environmental information when it is 
possible to separate it from other protected information.  

 
In 2006, after the approval53 of the Aarhus Convention, Regulation 1367/2006 

on its application to Community institutions and bodies was adopted. 54  The 
Regulation first provides for the application of Regulation 1049/2001 to requests for 
access to environmental information held by Community institutions and bodies.55 
Yet, Regulation 1367/2006 mentions regarding the applications of the exceptions 

                                                           
53 OJ L 145, 31.5.2001, p. 43. 
54 Regulation (EC) No 1367/2006, supra note 27. 
55 Ibid, Art. 3. 
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listed in Regulation 1049/2001 56 that an overriding public interest exists when it 
comes to the disclosure of information relating to emissions into the environment. In 
other words, access to information on emissions into the environment prevails over 
the protection of commercial interests. Regulation 1367/2006 adds that, for all other 
exceptions provided for by Article 4 of Regulation 1049/2001, ‘grounds for refusal 
(…) should be interpreted in a restrictive way, taking into account the public interest 
served by disclosure and whether the information requested relates to emissions in 
the environment’.57 Like Directive 2003/4, Regulation 1367/2006 allows Community 
institutions to refuse access to environmental information if their disclosure would 
adversely affect the protection of the environment to which the information relates. 

 
2° Limitations in Texts Relating to Pesticides 
 
A specificity of European law is that it makes a distinction between two 

categories of pesticides. Pesticides for agricultural use fall under Regulation 
1107/2009 of 21 October 2009 (a), 58  whereas Regulation 528/2012 applies to 
biocidal products (b),59 which are pesticides for non-agricultural use.  

 
a) The Limitations to Access to Information on the Effects of Plant 

Protection Products 
 
Regulation 1107/2009 organises a European procedure for the approval of active 

substances, safeners and synergists contained in plant protection products. Under this 
procedure, the producer must submit information to the rapporteur Member State in 
charge of assessing the application. This information must be presented in a summary 
dossier and in a complete dossier containing the full text of the test and study reports 
on the substance. 60  The limitations barring public access to information on the 
effects of pesticides obviously pertain to the contents of these dossiers.  

                                                           
56 Regulation (EC) No 1049/2001, supra note 31, Art. 4, paragraph 2, first and third indents. 
57 Regulation (EC) No 1367/2006, supra note 27, Art. 6.1. 
58 Regulation (EC) No 1107/2009, supra note 12. 
59 Regulation (EU) No 528/2012, supra note 13.  
60 Regulation (EC) No 1107/2009, supra note 12, Art. 7 and 8. 
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At the application stage, Article 7.1 of the Regulation allows the producer not to 
provide ‘certain parts of these dossiers’ to the rapporteur Member State, simply by 
submitting a ‘scientifically reasoned justification’ for doing so. We may infer from this 
that parts of these dossiers containing scientific information are eligible for such 
exemptions, which constitutes a limitation to public access to this information. The 
environmental and health effects of plant protection products and their substances 
are precisely scientific information.   

 
Close examination of the Regulation suggests that the possibility of not 

communicating certain parts of the dossiers under Article 7.1 and the provisions on 
the confidentiality of data addressed in Article 7.3 and 63 refer to different situations. 
Indeed, while Article 63 allows the producer to keep scientific data confidential, its 
application in combination with Article 7.3 requires that the parts of the application 
for which confidentiality is requested must be ‘communicated’ to the Member State. 
Yet, Article 7.1 explicitly states that parts of the dossiers may not be provided to the 
rapporteur Member State. If that interpretation prevails among producers and 
Member States, we may fear that Article 7.1 introduced a limitation to access to 
information on the effects of the active substances, safeners and synergists to which 
it applies that is far more dangerous that the limitation inherent in the confidentiality 
provided for in Article 63. Indeed, while Article 63 specifies the type of information 
that may fall under confidentiality and the objectives of protection of commercial 
interests and privacy, and demands ‘verifiable evidence’ that these interests could be 
undermined, Article 7.1 includes virtually no framework for the non-provision of 
certain parts of the application dossiers – a simple scientific justification is required. 
The Regulation does not provide for the traceability of these non-provisions by 
Member States or for the control of the ‘scientific justification’ submitted by the 
producer. In practice, it is likely that these scientific justifications will be drafted by 
scientists on the producers’ payrolls, which is not prohibited under the Regulation 
but poses potential conflicts of interest.61 

                                                           
61 On conflicts of interest, see: M. Mekki, “La lutte contre les conflits d'intérêts : essor de la transparence 

ou règne de la méfiance ?”, Pouvoirs 2013/4, n°147, pp.17-32; D. Schmidt, “Essai de systématisation des 
conflits d'intérêts”, D. 2013, p. 446; S. Sismondo, “How pharmaceutical industry funding affects trial 
outcomes: Causal structures and responses”, Soc. Sci. Med. 2008, vol. 66, n° 9, p. 1909-1914. 
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These data not provided to rapporteur Member States also do not fall under the 
provisions on access to documents in Directive 2003/4, as a country cannot accept a 
request for information which it does not hold and whose only holders are the 
producers. 

The wording of Article 7 may seem all the more surprising as Regulation 
1107/2009 and the texts implementing it 62  regulate the data to be supplied by 
producers in great detail. This could conceivably be a typo resulting from the 
abundance of revisions on this heavily debated text. Then again it is precisely because 
the EU accounts for a quarter 63  of the worldwide market of plant protection 
products, estimated at 40 million dollars,64 that it was the target of intense lobbying. 
We may wonder why this hypothesis of non-provision of certain parts of the 
applications for approval inscribed in a very short part of a sentence in Article 7.1 
isn’t found in Article 7.3, which specifically addresses confidentiality? Is this a way to 
conceal the fact that some information is subject to non-provision?  

 
Regardless, under Articles 7.3 and 63, the producer may request that some 

information be treated confidentially when submitted the application. The structure 
of Article 63 on confidentiality also raises an interpretation problem. The first 
paragraph, which allows to request confidentiality, clearly requires giving ‘verifiable 
evidence’ that the disclosure of the information might undermine the ‘commercial 
interests’ or ‘privacy’ of the individual. 65 The second paragraph lists the types of 
information whose disclosure ‘normally’ undermines the commercial interests or 
privacy of the individual, pertaining to: the method of manufacture; the specification 
of impurity of the active substance except for the impurities that are considered to be 

                                                           
62 Commission Regulation (EU) No 283/2013 of 1 March 2013 setting out the data requirements for active 

substances, in accordance with Regulation (EC) No 1107/2009 of the European Parliament and of the 
Council concerning the placing of plant protection products on the market, OJ L 93, 3.4.2013, p. 1; 
Commission Regulation (EU) No 284/2013 of 1 March 2013 setting out the data requirements for plant 
protection products, in accordance with Regulation (EC) No 1107/2009 of the European Parliament 
and of the Council concerning the placing of plant protection products on the market, OJ L 93, 3.4.2013, 
p. 85. 

63 Towards a Thematic Strategy on the Sustainable Use of Pesticides, COM(2002)349 final, Brussels, 1.07.2002, p. 
10. 

64 J. Gaubert, R. Lecou, Rapport d’information de la commission des affaires européennes sur la proposition de règlement 
sur les biocides, n° 2497, Assemblée Nationale, Paris, 5.05.2010, p. 13. 

65 Regulation (EC) No 1107/2009, supra note 12, Art.63. 
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toxicologically, ecotoxicologically or environmentally relevant; results of production 
batches of the active substance including impurities; methods of analysis for 
impurities in the active substance as manufactured except for methods for impurities 
that are considered to be toxicologically, ecotoxicologically or environmentally 
relevant; links between a producer or importer and the applicant or the authorisation 
holder; information on the complete composition of a plant protection product; 
names and addresses of persons involved in testing on vertebrate animals. 

The interpretation problem relates to the fact that disclosure of the information 
listed in paragraph 2 ‘shall normally be deemed to undermine the protection of the 
commercial interests or of privacy and the integrity of the individuals concerned’. We 
might infer from this that Article 63.2 introduces a presumption of confidentiality for 
the information listed and that this presumption can only be rebutted exceptionally, 
Article 63.2 being the lex specialis, as a corporate lawyer from BASF puts it.66 Why, 
then, does the first paragraph demand that the person requesting confidentiality give 
‘verifiable evidence’ that the disclosure of information might undermine his 
‘commercial interests’ or privacy, regardless of the type of information in question? 
Could we not conversely consider that the first paragraph establishes the general rule 
whereas paragraph 2 makes exceptions for a limited number of types of information? 
Looking at this paragraph as the exception suggests a strict interpretation and calls 
for not conceiving the rebuttal of presumption as an exceptional situation. Could this 
text not be read as a guide for Member States receiving confidentiality requests? 
Indeed, Regulation 1107/2009 holds that Member States must evaluate 
confidentiality requests, which precludes them from being systematically approved. 
The consequence of this obligation of evaluation is that the rapporteur Member State 
determines which information must remain confidential when a request for access to 
information is submitted.67  

The first two paragraphs of Article 63 are without prejudice 68  to Directive 
2003/4, under which ‘grounds for refusal’ of access to information must be 

                                                           
66 G. Garçon, “Access to Regulatory Information on Agrochemicals. To Which Extent Does Regulation 

1107/2009 Prevail over the EU Transparency Legislation?”, 3 European Journal of Risk Regulation 2012, p. 
393. 

67 Regulation (EC) No  1107/2009, supra note 12, Art. 7.3. 
68 Ibid, Art. 67.3. 
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‘interpreted in a restrictive way, taking into account the public interest served by 
disclosure’.69 Article 4.2 of the Directive, which pertains in part to commercial and 
industrial information, even holds that the public interest served by disclosure is 
weighed against the interest served by refusal ‘in every particular case’. It could be 
argued that the applicability of this text to plant protection products supports the 
exceptional character of Article 63.2 in relation to the preceding paragraph, without 
however making it a lex specialis prevailing over the contents of Directive 2003/4, 
adopted to transpose the Aarhus Convention into EU law.  

 
Having said this, and unless the disclosure of information serves an overriding 

public interest, confidentiality prevails over availability to the public of information 
held by the European Food Safety Authority.70 The same confidentiality rules apply 
to applications for renewal,71 and to plant protection products themselves.72  

The Regulation has no provisions whatsoever on the confidentiality of data 
relating to adjuvants73 included in plant protection products. Article 58.2 announces a 
Regulation for the authorisation of adjuvants that has yet to be adopted. In light of 
this, it can be reasonably surmised that national law applies to confidentiality requests 
on adjuvants. 

 
The last visible limitation to access to information on the health and 

environmental effects of active substances, safeners, synergists, plant protection 
products and adjuvants pertains to the protection of test and study reports. Under 
Article 59, these reports are only protected if the first applicant for authorisation of 
substances or products requested it, if they are necessary for the evaluation of the 
request and if they are compliant with the principles of good laboratory practice. 
Article 59, which essentially aims at protecting producers from competition and is 
inspired by OECD recommendations, establishes a period of data protection of up to 

                                                           
69 Directive 2003/4/EC, supra note 27, Art. 4.2. 
70 Regulation (EC) No  1107/2009, supra note 12, Art. 10. 
71 Ibid, Art. 15 and 16. 
72 Ibid, Art. 33.4. 
73 The co-formulants covered by Article 27 of Regulation 1107/2009 are not subject to the approval 

procedure for pesticides, but to the registration procedure of the REACH regulation: Regulation (EC) 
No 1907/2006, supra note 2. 
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fifteen years, which extends to access to contents. Regarding active substances, 
safeners, synergists and adjuvants, the rapporteur Member States make a list of 
reports available to the other Member States and the Commission, but not their 
contents. 74 Regarding plant protection products, any interested party may receive 
from Member States a list of reports concerning the active substance, the safener, the 
synergist, the adjuvant and the plant protection product, but not their contents.75 

 
b) The Limitations of Access to Information on the Effects of Biocidal 

Products 
 
The regulation on biocidal products 76 sets up a system of approval of active 

substances included in biocidal products by the Commission, but applications are 
submitted to the European Chemicals Agency (ECHA), which prepares an opinion 
following evaluation by a Member State. 77  Biocidal products, for their part, are 
submitted to national or European authorisation procedures. The applicant must 
provide the Member State with information on the active substance and on the 
biocidal product if the application for authorisation is national. 

The first set of limitations to access to information on the environmental and 
health effects of biocidal products and their components relates to the fact that 
producer is exempted from submitting information in three cases:78 the data are not 
necessary owing to the exposure associated with the proposed uses; it is not 
scientifically necessary to provide the data; or it is not technically possible to generate 
data. The producer must however provide sufficient data to determine whether a 
substance is a carcinogen, a mutagen, toxic for reproduction, an endocrine disrupter 
or a persistent organic pollutant.  

 
The second set of limitations to access to information on the effects of biocidal 

products relates to data protection and confidentiality. 

                                                           
74 Regulation (EC) No  1107/2009, supra note 12, Art. 60.1. 
75 Ibid, Art. 60.2. 
76 Regulation (EU) No 528/2012, supra note 13. 
77 Ibid, Art. 7.1. 
78 Ibid, Art. 6.2 and 21.1. 
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The rules pertaining to data protection are similar to those laid out in Regulation 
1107/2009.79 

The rules applicable to the confidentiality of some information partly differ from 
those specified in Regulation 1107/2009. The regulation on biocidal products 
explicitly establishes that Regulation 1049/2001 and the rules adopted by the ECHA 
board80 are applicable to documents held by the latter agency. As in the case of plant 
protection products, confidentiality is aimed at protecting commercial interests and 
privacy. The regulation on biocidal products also includes a list of types of 
information whose disclosure is ‘normally’ deemed to undermine these interests. The 
information covered by confidentiality is the following: details of the full composition 
of a biocidal product; the precise tonnage of the active substance or biocidal product 
manufactured or made available on the market; links between a manufacturer of an 
active substance and the person responsible for the placing of a biocidal product on 
the market or between the person responsible for the placing of a biocidal product 
on the market and the distributors of the product; names and addresses of persons 
involved in testing on vertebrates. 

 
The ECHA and the other competent authorities may however disclose the 

information ‘where urgent action is essential to protect human health, animal health, 
safety or the environment or for other reasons of overriding public interest’.81 Lastly, 
some information is covered by confidentiality only when a request is made to that 
effect,82 justifying ‘why the disclosure of the information could be harmful for their 
commercial interests or those of any other party concerned’. This information 
includes the following: the content of the active substance or substances in the 
biocidal product; any methods for rendering the active substance or biocidal product 
harmless; a summary of the results of the tests to establish the product’s efficacy and 
effects on humans, animals and the environment. 

                                                           
79 Ibid, Art. 59. 
80 By virtue of Regulation (EC) No  1907/2006, supra note 2, Art. 118.3. 
81 Regulation (EU) No 528/2012, supra note 13, Art. 66.2. 
82 Ibid, Art. 66.3 and 4. 
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II — Limitations to Access to Information on the Risks of Pesticides in the 
European Case-Law  

 
Although the European case-law on the subject is fairly small, it shows that the 

multiplicity of international and European texts is conducive to problems in the 
interpretation and interaction of these regulations. An added difficulty is that rules 
changes over time, as regulations pertaining to pesticides where changed in 2009 and 
2012, whereas the first Directive on environmental information of 1990 83  was 
replaced by Directive 2003/4 and Regulation 1367/2006 to transpose the Aarhus 
Convention into European law. 

A drawback of the small number of rulings concerning the limitations of the right 
of access to information on the risks of pesticides is that it leaves many questions 
open. Two cases currently pending before the Court illustrate this, relating to highly 
publicised substances such as those liable to cause mortality in bees and glyphosate.   

Lastly, the European case-law shows that the main obstacles placed by producers 
and institutions to access to information on the effects of pesticides pertain to trade 
secrets (A), the protection of data against competitors (B) and the protection of 
personal data (C).  
 
 

A - Trade Secrets 
 
In the cases where they were invoked as grounds for not disclosing the requested 

information, trade secrets raised three sets of problems:  
- The interaction of Directive 91/414 on plant protection products and 

Directive 2003/4 on environmental information (1°); 
- The timing of the application for confidentiality to prevent access to 

information (2°); 
- The meaning and scope of provisions on access to environmental 

information including a clause on ‘emissions into the environment’ (3°).  

                                                           
83 Directive 90/313/EEC, supra note 52. 
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1° The Interaction of Directive 91/414 on Plant Protection Products and 
Directive 2003/4 on Environmental Information 

 
Under Directive 91/414 on plant protection products, 84 the Dutch authorities 

had changed the permitted maximum level of residues of an active substance on and 
in lettuce. Three associations asked the competent administration to disclose all 
information on the grounds on which the decision to set the maximum residue of 
level had been made. The application for access to studies on residues and field trial 
reports was denied on the grounds that they included trade secrets according to 
Bayer.  

The questions referred for preliminary ruling by the Court 85  included one 
pertaining to the interaction between Article 14 of Directive 91/414 and Directive 
2003/4 on environmental information.  

Under Article 14 of Directive 91/414, Member States and the Commission must 
‘ensure that information submitted by applicants involving industrial and commercial 
secrets is treated as confidential if the applicant wishing to have an active substance 
included in Annex I or the applicant for authorization of a plant protection product 
so requests, and if the Member State or the Commission accepts that the applicant's 
request is warranted’. Under Article 4.2 d) of Directive 2003/4 on environmental 
information, the competent authorities considering refusing access to information 
must assess whether disclosure would adversely affect the confidentiality of legally 
protected commercial or industrial information. The Directive specifies that refusals 
based on Article 4.2 d) must be interpreted ‘in a restrictive way’ and that the ‘public 
interest served by disclosure should be weighed against the interest served by the 
refusal.’ Bayer argued that, upon the request for confidentiality on the grounds of 
Article 14 of Directive 91/414, the authorities would sufficiently balance interests and 
therefore make the application of Article 4.2 d) of the directive on environmental 
information unnecessary. Admittedly, Article 14 of Directive 91/414 was applicable 
‘without prejudice’ to Directive 90/313 – the first directive on environmental 

                                                           
84 Directive 91/414/EEC of the Council of 15 July 1991 concerning the placing of plant protection 

products on the market, OJ L 230, 19.8.91, p. 1. 
85 Judgment of 16 December 2010, Stichting Natuur en Milieu and Others, C-266/09, ECR 2010 I-13119, 

EU:C:2010:779. 
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information, repealed by Directive 2003/4. To the question of whether, in the 
absence of amendments to Directive 91/414, Article 14 could be interpreted as 
referring to the new Directive on environmental information, the Court responded in 
the affirmative. It added that Article 14 of Directive 91/414 could not be applied in 
breach of the provisions of Directive 2003/4. As a result, even when the request for 
protection of industrial or commercial secrets under Article 14 of Directive 91/414 
appears justified to them, the competent authorities are ‘obliged to allow the request 
for that information if (…) the public interest served by disclosure appears to 
outweigh the interest served by the refusal to disclose’. The Court specifies that 
Member States must carry out this balancing exercise ‘in each individual case (…) 
even if the national legislature were by a general provision to determine criteria to 
facilitate that comparative assessment of the interests involved.’86 

 
 
2° The Timing of the Application for Confidentiality to Prevent Access to 

Information 
 
The Court will soon have to answer an unprecedented question referred for 

preliminary ruling, posed within the context of a contentious debate on the mortality 
of bees. 87 A NGO requested that Dutch authorities provide them with access to 
documents for which Bayer CropScience did not request confidentiality upon 
submitting the first application for authorisation. Bayer refused to disclose them by 
invoking the risk of copyright infringement, the confidentiality of commercial 
information and the right to data protection. As the authorities had partially denied 
the request for disclosure, this raised the question of whether the decision of granting 
confidentiality should be taken when granting the authorisation of a substance and 
whether the competent authorities are obliged to disclose information when the 
request for confidentiality is submitted after the granting or the amendment of the 

                                                           
86 Judgment of 16 December 2010, Stichting Natuur en Milieu and Others, C-266/09, ECR 2010 I-13119, 

EU:C:2010:779, paragraph 59. 
87 Request for a preliminary ruling from the College van Beroep voor het bedrijfsleven (Netherlands) 

lodged on 24 September 2014, Bayer CropScience SA-NV, Stichting De Bijenstichting v College voor de 
toelating van gewasbeschermingsmiddelen en biociden, C-442/14, OJ C 462, 22.12.2014, p. 14-15. 
Opinion of Advocate General Kokott, 7 April 2016. 
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authorisation. The texts invoked are Articles 14 of Directive 91/414 on plant 
protection products88, 63 and 59 of Regulation 1107/2009 repealing the Directive 
and 19 of Directive 98/8 on biocidal products,89 repealed by Regulation 528/2012. 

The Dutch court approved the interpretation of the NGO, asserting that the 
request for confidentially must be submitted upon the submission of an application 
for authorisation, failing which the disclosure of information is obligatory.   

 
The Advocate General90 proposed a different solution. She explicitly ruled out 

the application of Regulation 528/2012 on biocidal products on the grounds that 
applications for authorisation of the products had already been submitted in 2011. 
His reasoning is based on the 1991 Directive on plant protection products, 
Regulation 1107/2009 and the 1998 Directive on biocidal products. 

The Advocate General considered that the right to make a request for 
confidentiality under Article 14 of Directive 91/41491 is ‘intended to make it easier 
for the competent authority to identify sensitive information’92 and that Articles 19 of 
the Directive on biocidal products and 63 of the Regulation on plant protection 
products are ‘largely similar’ in this respect to Article 14 of the Directive on plant 
protection products.93 The three texts must therefore be interpreted identically. Yet, 
Article 14 of the Directive on plant protection products applied without prejudice to 
Directive 2003/4,94 whose Article 4.2 allows Member States to refuse a request for 
environmental information when disclosure would adversely affect the confidentiality 
of commercial or industrial information.  

                                                           
88 Directive 91/414/EEC, supra note 85. 
89 Directive 98/8/EC of the European Parliament and of the Council of 16 February 1998 concerning the 

placing of biocidal products on the market, OJ L 123, p. 1. 
90  Opinion of Advocate General Kokott, 7 April 2016, Bayer CropScience SA-NV, Stichting De 

Bijenstichting v College voor de toelating van gewasbeschermingsmiddelen en biociden, C-442/14. 
91 With effect from 14 February 2005, by virtue of the express provisions of Article 11 of Directive 

2003/4, Article 14 of Directive 91/414 must be read as referring no longer to Directive 90/313 but to 
Directive 2003/4: Judgment of 16 December 2010, Stichting Natuur en Milieu and Others, C-266/09, 
ECR 2010 I-13119, EU:C:2010:779, paragraph 49). 

92  Opinion of Advocate General Kokott, 7 April 2016, Bayer CropScience SA-NV, Stichting De 
Bijenstichting v College voor de toelating van gewasbeschermingsmiddelen en biociden, C-442/14, 
paragraph 42. 

93 Ibid, paragraph 44. 
94 Directive 2003/4/EC, supra note 27. 
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3° Emissions into the Environment 
 
The concept of emissions into the environment is found in Article 6.1 of 

Regulation 1367/2006 95  and Article 4.2 of Directive 2003/4 on environmental 
information, but it is not defined in either of these texts or in the Aarhus Convention. 
The concept (a) and the scope of the provisions pertaining to it (b) are key to 
establishing the scope of the confidentiality of information. 

 
 a) The Concept of ‘Information on Emissions into the Environment’  
 
None of the questions referred to the Court for preliminary ruling in the Stichting 

Natuur en Milieu case96 pertained to the concept of ‘emissions into the environment’ 
and the Court has not yet taken a position on this point. However, the Advocate 
General had pointed out its importance 97  in response to proposals by the 
Netherlands and the Commission. The latter, based on the Aarhus Convention 
Implementation Guide, 98 suggested restricting the concept of ‘emissions into the 
environment’ to emissions from installations in the sense of the IPPC Directive.99 
This meant considering that the release of plant protection products through 
agriculture did not constitute an emission into the environment. The Advocate 
General rejected this interpretation, as such a restriction of the concept was found 
neither in Directive 2003/4 on environmental information nor in the Aarhus 
Convention.  

In her conclusions on the case relating to substances suspected to cause mortality 
in bees,100 in which seven questions for preliminary ruling pertained to the clause on 

                                                           
95  Regulation (EC) No 1367/2006, supra note 27. 
96 Judgment of 16 December 2010, Stichting Natuur en Milieu and Others C-266/09, ECR 2010 I-13119, 
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emissions into the environment, and on the case relating to glyphosate, 101  the 
Advocate General noted that the Aarhus Convention Implementation Guide has no 
binding force and that there is no reason for the IPPC Directive to prevail over the 
Directive on environmental information, which would actually be incompatible with 
the Aarhus Convention’s goals. 102  However, she reproduced the definition of 
emissions from the IPPC Directive without limiting it to installations, and defined 
information on emissions into the environment as concerning ‘the release of 
substances, organisms, micro-organisms, vibrations, heat or noise into the 
environment, in particular into air, water or land, as a result of human activities’.103  

 
The Court is due to provide further details on the concept of emissions into the 

environment.  
In the bee case, one question concerns whether, when applying Article 4.2 of 

Directive 2003/4, a distinction should be made between ‘emissions’ and ‘discharges 
and other releases into the environment’. The latter phrase is used in Article 2.1.b) on 
definitions of environmental information. 

Germany and Bayer CropScience supported a restrictive interpretation of the 
concept of ‘emissions’, which they argued should be distinguished from ‘discharges 
and other releases into the environment’. This interpretation led them to consider the 
provisions requiring States to disclose information on ‘emissions into the 
environment’ inapplicable to discharges and other releases. The Advocate General 
calls this distinction between ‘emissions’ and ‘discharges and other releases into the 
environment’ a false distinction. She argues that it has no relevance with regard to the 
protection of the environment, and is all the more artificial as the Directives on 
industrial emissions and on environmental liability 104  equate ‘emissions’ with 
‘discharges and other releases into the environment’. 
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102 Ibid, paragraphs 45 to 48. 
103  Opinion of Advocate General Kokott, 7 April 2016, Bayer CropScience SA-NV, Stichting De 
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Another question concerns whether information on emissions into the 
environment only covers emissions as such or if it also encompasses the 
consequences of emissions into the environment. On two separate occasions, the 
Advocate General has argued that the environmental and health consequences of 
emissions of pesticides into the environment ‘are the precise reason why information 
on emissions into the environment is generally disclosed’. 105  The reason seems 
obvious: the public has an interest in knowing whether it can be affected by 
emissions into the environment. In the bee case, the Advocate General concluded 
that ‘possible environmental effects are not to be construed as commercial 
secrets’. 106 

 
The last question is whether the emissions clause should be limited to actual 

emissions only. Based on the conclusions in the Ville de Lyon case, 107  the 
Commission argues, in the cases on bees and glyphosate which are pending before 
the Court, that information on hypothetical emissions is not covered by the 
emissions clause. According to the Commission, the information requested in the 
two cases does not relate to effective emissions. The Advocate General dismissed the 
Commission’s argument on the grounds that due to their agricultural use, plant 
protection products are effectively released into the environment – therefore, 
information concerning their authorisation does not relate to hypothetical 
emissions.108  

                                                           
105 Opinion of Advocate General Kokott, 23 September 2010, Stichting Natuur en Milieu and Others, C-

266/09, paragraph 95; Opinion of Advocate General Kokott, 7 April 2016, Bayer CropScience SA-NV, 
Stichting De Bijenstichting v College voor de toelating van gewasbeschermingsmiddelen en biociden, 
C-442/14, paragraph 86. 

106  Opinion of Advocate General Kokott, 7 April 2016, Bayer CropScience SA-NV, Stichting De 
Bijenstichting v College voor de toelating van gewasbeschermingsmiddelen en biociden, C-442/14, 
paragraph 86. 

107 Opinion of Advocate General Kokott, 14 October 2010, Ville de Lyon v Caisse des dépôts et 
consignations, C-524/09, ECR 2010, I-14115, EU:C:2010:613, paragraphs 73 and 74. 
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as the release of that substance into the environment, and consequently nor can information on the 
tonnage manufactured or placed on the market constitute information relating to emissions into the 
environment’. Judgment of 23 September 2015, ClientEarth and The International Chemical 
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To sum up, only the Advocate General has so far defined the concept of 
emissions into the environment applied to pesticides. Two categories of information 
are considered to pertain to emissions into the environment: those relating to the 
release of substances and those relating to the consequences of such a release. Lastly, 
while only actual emissions into the environment should be considered, the normal 
use of plant protection products entails an emission into the environment. Thus, 
documents supplied by the producer for the purposes of being granted authorisation 
for a plant protection product relate to actual emissions into the environment.  

 
In the Stichting Natuur en Milieu case, test reports containing information on 

substance residues on lettuce emitted into the environment were considered by the 
Advocate General to be information on emissions in the sense of the Aarhus 
Convention. 

 
b) The Scope of the Clause on Emissions into the Environment, its 

Interaction with the TRIPS Agreement and the Regulations on Plant 
Protection Products  

 
Such as it is interpreted by the Advocate General, as the Court has yet to rule on 

the subject, the clause on emissions into the environment provided for by Articles 4.2 
of Directive 2003/4 on environmental information and 6.1 of Regulation 1367/2006 
must be applied in interaction with the TRIPS agreement and the new regulatory 
system for pesticides contained in Regulations 1107/2009 and 528/2012.  

 
— The Interaction of the Clause on Emissions into the Environment and 

the TRIPS Agreement 
 
The concept of emissions into the environment has been debated with respect to 

glyphosate. This substance, one of the most widely sold worldwide, and which has 
been found in the urine of MEPs, 109 has been in the spotlight for months. The 

                                                                                                                                     
Secretariat v European Chemicals Agency (ECHA),  
T-245/11, EU:T:2015:675. 

109 S. Foucart, “Du Roundup dans l’urine parlementaire”, Le Monde 13 mai 2016. 
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Commission, which is due to rule on the extension of the substance’s approval, has 
had to delay its decision many times this year in the absence of the agreement of EU 
governments.110 While France is opposed to the approval, in part because it considers 
glyphosate to be an endocrine disrupter, 111  the NGO Générations futures has 
announced that a complaint would soon be submitted in France for endangering the 
life of others and aggravated fraud, 112 after six European NGOs including PAN 
Europe filed a complaint to a German court against Monsanto, the EFSA and the 
German Federal Institute for Risk Assessment (BfR).113 

 
The case of glyphosate is being examined by the EU Court of Justice because 

Greenpeace and PAN Europe submitted a request to access the marketing 
authorisation dossier. The request was partly denied on the grounds that the 
disclosure of the documents would undermine the commercial interests of the 
companies that submitted them to obtain the first approval.  

The General Court114 annulled the Commission’s decision refusing access to part 
of the Draft Assessment Report issued by the Federal Republic of Germany as 
rapporteur Member State. It found that the ‘identity’ and the quantity of each 
impurity contained in glyphosate, the information concerning the quantity of all the 
impurities present in the various lots and the exact quantities of glyphosate and of 
adjuvants used in manufacturing a product ‘constitutes information relating, in a 
sufficiently direct manner, to emissions into the environment’.115 

                                                           
110 M. Flausch, “Les Européens s’écharpent sur le glyphosate”, http://www.euractiv.fr/section/agriculture-

alimentation/news/les-europeens-secharpent-sur-le-glyphosate/ 
111  “Le glyphosate ne sera pas autorisé en France réaffirme Marisol Touraine”, 

http://www.lexpress.fr/actualite/societe/sante/le-glyphosate-ne-sera-pas-autorise-en-france-reaffirme-
marisol-touraine_1793128.html 
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545/11, EU:T:2013:523. See: J. Dupont-Lassalle, “Accès aux documents et accès aux informations 
environnementales”, Europe n°12, December 2013, comm. 497; H. von Holleben, “Judgment of the 
General Court of the EU on Access to Information under Substance Law. Case T-545/11, Judgment of 
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The Commission brought an appeal against this judgment, in which Germany, the 
European Crop Protection Association, CropLife International, CropLife America, 
Inc., the National Association of Manufacturers of the United States of America, the 
American Chemistry Council Inc., the European Chemical Industry Council and the 
European Crop Care Association were allowed to intervene. Sweden intervened in 
support of Stichting Greenpeace Nederland and PAN Europe.  

In this case, the Commission complained that the General Court did not 
sufficiently consider Article 39 of the TRIPS agreement and the rights of businesses 
enshrined in the EU Charter of Fundamental Rights, as the General Court ruled that 
none of those texts116 prevailed over the application of the clause on emissions into 
the environment.117 The Advocate General shared the General Court’s interpretation, 
on the grounds that the public’s interest in finding out how it may be affected by 
emissions ‘generally outweighs the commercial interest of undertakings benefitting 
from the release’. She explains that the emissions clause establishes a general 
presumption of access to information. The purpose of such a presumption is to 
prevent the systematic balancing of interests from leading to long and costly trials 
delaying the disclosure of information and liable to discourage attempts to access 
information.  

 
— The Interaction of the Clause on Emissions into the Environment and 

the Regulatory System for Plant Protection Products  
 
The problem with this interaction is explicitly raised in the bees and glyphosate 

cases. It is however limited to Regulation 1107/2009 on plant protection products, as 
the Regulation on biocidal products is not applicable.  

 
In Regulation 1107/2009, Article 63 on confidentiality contains rules that differ 

significantly from those set out in Article 14 of Directive 91/414, which it repealed. 
Article 63.2 of Regulation 1107/2009 lists types of information whose disclosure is 
‘normally’ deemed to undermine ‘commercial interests’ or privacy; the 1991 Directive 

                                                           
116 Ibid, 44 and 45. 
117 Contained in Article 6.1, first sentence of Regulation 1367/2006, supra note 27; This Article is similar to 

Article 4.2 of Directive 2003/4, supra note 27. 
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did not include such a list. Article 63.3 adds that the Article is ‘without prejudice to 
Directive 2003/4’. Hence the information listed in Article 63.2 should be disclosed if 
it pertains to emissions into the environment, even when eligible for protection as 
trade secrets.  

In the bees and glyphosate cases, the Advocate General however pointed out that 
having adopted Regulation 1107/2009 after the Directive on environmental 
information, the European legislature could not ignore that the types of information 
included in the list relate to the approval of substances.118 From this she inferred that 
in 2009, the legislature reduced the scope of the emissions clause of the Directive on 
environmental information by reassessing the interests at stake. She argues that the 
legislature did not assume ‘that information from the approval procedure falls under 
the emissions clause because plant protection products are intended to be released 
into the environment’. This interpretation of Article 63 of Regulation 1107/2009, 
based on the chronology of the adoption of the texts, leads her to consider, as the 
legislature had already weighed the interests at stake, that the ‘emissions clause cannot 
(…) be applicable to the information referred to’ in Article 63.2 of Regulation 
1107/2009.119 In other words, Article 63.2 of Regulation 1107/2009 establishes a 
presumption of confidentiality for the information contained in the list. Thus, 
requests for access to the information listed in Article 63.2 of Regulation 1107/2009 
should be handled pursuant to Articles 4.2 of Directive 2003/4 or Regulation 
1049/2001 and 6.1 of Regulation 1367/2006, which require the balancing of interests 
in each individual case. In the glyphosate case, due to the interpretation invoked by 
the Commission, insofar as the information requested falls under the scope of the list 
in Article 63.2 of Regulation 1107/2009, there is no presumption of access but a 
presumption of confidentiality where it is concerned.  

 

                                                           
118 Opinion of Advocate General Kokott, 7 April 2016, European Commission v Stichting Greenpeace 

Nederland and Pesticide Action Network Europe (PAN Europe), C-673/13 P, paragraph 65. 
119  Opinion of Advocate General Kokott, 7 April 2016, Bayer CropScience SA-NV, Stichting De 

Bijenstichting v College voor de toelating van gewasbeschermingsmiddelen en biociden, C-442/14, 
paragraphs 97. 
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A lingering question is whether Article 66 of the Regulation on biocidal products, 
whose wording differs from Article 63 of the Regulation on plant protection 
products, will be interpreted in the same way.  

 
In the glyphosate case, the Advocate General noted a specificity also pointed out 

by Stichting Greenpeace and PAN Europe. Both NGOs indeed requested access to 
documents relating to the first European authorisation of glyphosate. These 
documents, which are over twenty years old, would make it possible to deduce the 
manufacturing method covered by the presumption of confidentiality of Article 63.2 
of the Regulation on plant protection products. However, the Advocate General 
argued that the competitors of the holder of the first authorisation of glyphosate had 
quite enough time to deduce the manufacturing method. Furthermore, it is likely that 
being so old, the documents would not be helpful in deducing the manufacturing 
methods currently used by producers. 

 
B - The Protection of Data Against Competitors 
 
Under Directive 91/414, the General Court has stated that States must protect 

the data included in an application for authorisation to place a plant protection 
product on the market only if they grant the authorisation. 120 Furthermore, even 
under the assumption that the obligation of confidentiality for States is applicable if 
they do not grant authorisation to the pesticide, the active substance contained in the 
pesticide must be authorised for the obligation of confidentiality to apply.  

The General Court has so far had no occasion to rule on the protection of data 
such as it is outlined in Regulation 1107/2009. Considering the current wording of 
Articles 59 and 60 of the Regulation, it is uncertain whether the approval of the active 
substance and the authorisation of the plant protection product containing it is still 
the condition for the protection of the test and study reports included in the 
producers’ dossiers.   

 

                                                           
120 Judgment of 3 September 2009, Cheminova A/S and Others v Commission, T‑326/07, ECR 2009, 

II-02685, EU:T:2009:299, paragraphs 264 to 265. 
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C - The Protection of Personal Data 
 
Personal data are not as such relevant to information on the risks of pesticides, 

but they can become relevant due to the issue of the relationships of interest between 
scientific and industrial experts. A case shows how relationships and conflicts of 
interest may impact the right of access to information and its limitations.  

 
Article 8.5 of Regulation 1107/2009 requires that application dossiers for the 

approval of an active substance, safener, synergist and for the authorisation of a plant 
protection product include ‘scientific peer-reviewed open literature, as determined by 
the [European Food Safety Authority], on the active substance and its relevant 
metabolites dealing with side-effects on health, the environment and non-target 
species’. To implement this provision, in 2009 the EFSA set up a working group that 
proposed a project to two EFSA committees, 121  some members of which were 
external scientific experts. After the two committees gave their opinions, the project 
was amended and submitted to public consultation.  

In the context of mounting defiance towards the EFSA, due to the conflicts of 
interest revealed within the agency,122 two environmental NGOs, PAN Europe and 
ClientEarth, requested to the EFSA access to documents on the preparation of the 
project, the observations of the external experts, and the name of each comment’s 
author. After the two NGOs filed an appeal to the General Court, the EFSA ended 
up granting access to the requested documents, but with the names of the external 
experts redacted. The EFSA based its decision on the protection of privacy under 
Article 4.1 b) of Regulation 1049/2001 and the protection of personal data in the 
sense of Article 8 of Regulation 45/2001.123 

                                                           
121 The Panel on Plant Protection Products and their Residues (PPR) and the Pesticide Steering Committee 

(PSC). 
122 European Court of Auditors, The Management of Conflict of Interest in Selected EU Agencies, Special report no. 

15, Luxembourg, 2012, esp. p. 9; European Parliament decision of 10 May 2012 on discharge in respect 
of the implementation of the budget of the European Food Safety Authority for the financial year 2010 
(C7-0286/2011); P. Benkimoun, S. Foucart, “Le dernier groupe d’experts constitué par l’EFSA mis en 
cause pour des conflits d’intérêts”, Le Monde.fr 13 déc. 2012. 

123 Directive 2001/45/EC of the European Parliament and of the Council of 27 June 2001 amending 
Council Directive 89/655/EEC concerning the minimum safety and health requirements for the 
use of work equipment by workers at work (second individual Directive within the meaning of 
Article 16(1) of Directive 89/391/EEC), OJ L 195, 19.7.2001, p. 46. 
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Upon the NGOs’ appeal of the General Court’s decision,124 the Court of Justice 
found that the requested information made it possible to link specific experts to 
specific comments. Hence the request concerned personal data in the sense of Article 
2. a) of Regulation 45/2001.125 Yet, Article 8.b) of Regulation 45/2001 states that 
personal data may be transferred ‘if the recipient establishes the necessity of having 
the data transferred and if there is no reason to assume that the data subject's 
legitimate interests might be prejudiced’. In this particular case, PAN Europe, which 
produced a study showing that eight of the thirteen members of a EFSA working 
group had ties to industrial lobbies, argued that it was necessary to disclose personal 
data to ensure the transparency of the agency’s decision-making process. The Court 
of Justice concurred with this argument, which the General Court had rejected: 
‘obtaining the information at issue was necessary so that the impartiality of each of 
those experts in carrying out their tasks as scientists in the service of EFSA could be 
specifically ascertained’.126 

 
 

                                                           
124 The General Court found that the names of experts could be considered as personal data in the sense of 

Regulation 45/2001, although the EFSA had previously disclosed the names, biographies and 
declarations of interest of each of the external experts: Judgment of 13 September 2013, ClientEarth and 
PAN Europe v EFSA, T‑214/11, EU:T:2013:483. See: J. Dupont-Lassalle, “Accès aux documents et 
protection de la vie privée et de l'intégrité de l'individu. Le Tribunal fait prévaloir une nouvelle fois la 
protection de la vie privée sur le droit d'accès aux documents”, Europe n°11, November 2013, Comm. no 
437. 

125  Judgment of 16 July 2015, ClientEarth and PAN Europe v EFSA, C-615/13P, EU:C:2015:489, 
paragraph 30. 

126 Ibid, paragraph 58. 



 
 

 
 



61 
 

Risk Assessment of Pesticides in German Jurisprudence 
 

Bernhard Kreße 
 
 
The risks of pesticides for the environment and human health can be a central 

subject in court proceedings of several kinds. First of all, civil liability is to mention: 
A plaintiff may have suffered corporal or pecuniary damage, for having been himself 
in contact with pesticides, or because certain objects belonging to him have been 
exposed to pesticides. A controversial matter in this context is often the question of 
causality between pesticide exposure and damage, as well as the issue whether the 
user or the producer of the pesticide have implemented the required safety 
precautions. Also, the exposure to pesticides may play a role in sales law, where the 
contamination with pesticides can constitute a defect of the acquired good. In 
neighbor law, risks caused by pesticides can be dealt with in court proceedings where 
property is polluted by contaminated water or air originating from the neighboring 
property. Finally, there exists a decision of a labor court having to deal with a claim 
for compensation for corporal damage caused by pesticides the plaintiff had had to 
work with. 

Concerning administrative court proceedings, courts quite often have to deal with 
the refusal of a marketing authorization of a pesticide by the competent authority. 
Whether the producer of a pesticide can successfully request a marketing authoriza-
tion depends on the risks and dangerousness of the specific pesticide. Concerning 
users wishing to apply pesticides, the competent authority may require measures for 
the protection of the soil and the water. Also, the risks of pesticides may have to be 
assessed by courts where the food authority prohibits certain food products that are 
contaminated with pesticides to be placed on the market. A very important matter in 
the relevant context, are court proceedings aiming at the recognition of an occup-
ational disease due to the exposure to pesticides at work. The courts in matters of 
disability also need to assess the risks of pesticides in order to come to a decision.  

In the following, some typical court decisions will be outlined.  
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A. Civil Jurisdiction 
 
I. Civil Liability 
In matters of civil liability, it is the ordinary courts of law, e. g. the civil sections of 

these courts, that have jurisdiction. In the following, it shall be given examples of 
how the ordinary courts make use of scientific knowledge concerning the risks of 
pesticides in proceedings dealing with civil liability. The relevant subpoints in matters 
of civil responsibility concern the question of causality between the output of 
pesticides and a corporal or pecuniary damage, the question of whether sufficient 
safety precautions had been implemented to avoid the damage. Also, issues of liability 
for material defects of the acquired good, or the liability of an employer for the 
damages his employee suffers due to the exposure to pesticides at work, may be 
concerned. Liability between neighbors, is not necessarily a matter of responsibility, 
but the neighbor relationship is a specific relationship of its own, which can also 
imply the obligation to provide compensation for the contamination with pesticides. 

 
1. Causality 
With respect to civil liability, it should be noted that pesticides can lead to 

corporal damages or to injury to property especially where pesticides are blown to 
neighboring land by blasts of wind or where they are carried along with rainwater. 
The burden of proof for the causality between the emission of the pesticide and the 
violation of a subjective right falls on the aggrieved party. However, there is often a 
possibility to establish prima facie evidence if a sufficient factual basis for a 
presumption of causality can be determined by means of the kind of damage, the 
meteorological data and the kind of pesticide that had been used. If a plaintiff claims 
damages for physical injury on the grounds that he had worked with pesticides 
produced by the respondent, the court has to order an expert’s opinion to establish 
causality between the use of the pesticide and the health damage.1 

A company that applies pesticides in closed spaces has to inform itself 
continuously about whether there are serious indications that those substances are 

                                                           
1 Bundesgerichtshof (Federal Court of Justice), judgment of 01/10/1995, case no. VI ZR 31/94, Neue 

Juristische Wochenschrift, 1995, p. 1160 et seq. 
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dangerous for human health. It is a matter of the effectiveness of consumer 
protection that the company may not wait until the dangerousness has been 
concretely proven. An indication of the dangerousness of a pesticide can result in 
particular from information given to courts by the responsible public agencies, as for 
example the former Federal Institute for Consumer Health Protection and for 
Veterinary Medicine, or today the Federal Agency for Health. Even if there exist 
officially recommended benchmarks for the allowed concentration of such 
substances, the overstepping of such benchmarks does not lead automatically to the 
conclusion of the causation of a health damage if according to the judicial expert 
opinion of a responsible public agency, the mere overstepping of a recommended 
benchmark des not permit such conclusion. This is different, however, in case there 
not only a guideline benchmark, but a mandatory threshold value has been exceeded.2  

In case the concentration of a pesticide is not dangerous for health in general, but 
may cause corporal damage to hypersensitive persons, the company using pesticides 
in such concentration even within closed spaces is not responsible for the damage 
caused to hypersensitive persons. The company is not required to take into account 
the possibility of such infringements to health; it is only required to take into account 
the dangerousness of the pesticide to the average population.3  

While assessing the question whether a health damage has been caused by 
exposure to pesticides, the German courts have a tendency to rely on the information 
given by state agencies. However, they also seek advice from other judicial experts. In 
general, courts do follow an expert’s opinion where it corresponds to the information 
provided by responsible public agencies. Experts’ opinions that contradict such 
official information are, in contrast, often criticized by the courts with respect to their 
methodology and the quantity of details that is held to be insufficient.4 

                                                           
2 Oberlandesgericht (Higher Regional Court) Frankfurt-on-the-Main, judgment of 05/08/2003, case no. 3 

U 228/97, Neue Juristische Wochenschrift Rechtsprechungs-Report, 2003, p. 1673 et seq.. 
3  Oberlandesgericht Frankfurt-on-the-Main, judgment of 05/08/2003, case no. 3 U 228/97, Neue 

Juristische Wochenschrift Rechtsprechungs-Report, 2003, p. 1673 et seq.; see also 
Oberverwaltungsgericht (Higher Regional Administrative Court) of Lower Saxony, judgment of 
04/16/1996, case no. 10 L 1910/94, Sammlung Lebensmittelrechtlicher Entscheidungen, vol. 33, p. 276 
et seq. 

4  Oberlandesgericht Frankfurt-on-the-Main, judgment of 05/08/2003, case no. 3 U 228/97, Neue 
Juristische Wochenschrift Rechtsprechungs-Report, 2003, p. 1673 et seq. 
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If there has been exposure to several sources of pesticides or other substances, 
the co-causality of each exposure for the given health damage is presumed if the 
exposure has been suitable to cause the damage at least in combination with the other 
substances. This follows from the principle of solidary and joint responsibility of each 
contributor to a damage in the field of tortuous responsibility.5 

An employer has to pay damages to his employee if the employee suffers from an 
illness caused by pesticides he has to work with if the employer has no taken 
sufficient protective measures. In order to establish causality between the working 
conditions and the illness, it is necessary to resort to the current state of scientific 
knowledge.6  

 
2. Safety Obligations 
The violation of safety obligations is a necessary condition both for the 

responsibility of the user and the producer of an approved pesticide.  
 
a) Users of Pesticides 
A farmer who emits pesticides is required to take protection measures in order to 

prevent that there are infringements of the neighboring property. The burden of 
proof for the absence of negligence is with the farmer, as the claimant does typically 
not have knowledge of the details of the farmer’s working methods.7 Pursuant to 
Sect. 3,  para. 1, phrase 2, no. 3 of the Protection of Plants Act (Pflanzenschutzgesetz 
– PflSchG), pesticides need to be applied in a way that does not cause harm to 
humans, animals and groundwater. In particular, it is necessary to prevent the drift of 
pesticides. 

Thus, the manager of an agricultural farm has a safety obligation for a tank truck 
filled with pesticides that he leaves in the open fields. If he does not take precautions 
– essentially by keeping a watch on the truck – to prevent unauthorized third persons 
to gain access to the pesticides, he is responsible for the withdrawal and and the 

                                                           
5 Bundesgerichtshof, judgment of 11/22/1971, case no. III ZR 112/69, Report of the Judgments of the 

Bundesgerichtshof in Civil Affairs, vol. 57, p. 257 et seq. 
6 Arbeitsgericht (Labor Court) Passau, judgment of 05/18/1999, case no. 1 Ca 1465/96, Zeitschrift für 

Tarifrecht, 2000, p. 88 (summary), Juris. 
77 Bundesgerichtshof, judgment of 03/02/1984, case no. V ZR 54/83, Report of the Judgments of the 

Bundesgerichtshof in Civil Affairs, vol. 90, p. 255 et seq. 
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damage caused by the discharge of the pesticide into a fish pound by third persons, 
pursuant to Sect. 823, para. 1, of the German Civil Code for a violation of his safety 
obligations. This violation is also to be qualified as culpable conduct, as the manager 
of an agricultural farm, in his professional training, had acquired the necessary 
knowledge on the proper storage and disposal of pesticides. This knowledge refers 
also to the requirement that pesticides must be kept under strict closure at any times, 
and must not be accessible to any unauthorized persons not having the necessary 
expertise. As at the parking location of the tank truck, there were only agricultural 
fields, but no residential area whatsoever, it was obvious that unauthorized third 
person would be able to appropriate the pesticides. As the pesticides were composed 
of a very specific and rare combination of substances, the same combination was 
found in the fish pond located at 1500 meters from the parking location, and the fish 
within the pond had died because of intoxication with such a combination, there is 
prima facie evidence for causality between the violation of the safety obligation and 
the damage consisting in the death of these fish.8 

A carpenter, however, has no safety obligation to oversee the painter in order to 
ensure that  the latter does not treat the wooden shelves with substances containing 
pesticides, at least if the client has engaged both artisans independently from one 
another.9 In case of a land tenancy contract, the tenant is obliged to use the entrusted 
land in a way to protect the soil. If, however, the risks of the use of certain substances 
have not yet been well established, but are discussed among scientists, a concrete 
infringement is not proven, and the substances may be used. Therefore, there was no 
contractual fault of the tenant. (BbgOLG 17.1.2008) However, the judgment in 
question concerned genetically modified corn, and the Law on Genetic Engineering 
requires that a concrete danger of the use of a genetically modified product is proven, 
in order to prohibit a certain product. It is therefore doubtful whether the judgment 
can be transposed to matters of pesticides.10  

 

                                                           
8 Oberlandesgericht of Thuringia, judgment of 03/31/2005, case no. 8 U 837/03, OLG-Rechtsprechung 

Neue Länder, 2005, p. 217 et seq. 
9 Oberlandesgericht Stuttgart, judgment of 01/14/1999, case no. 7 U 190/98, OLG-Report Stuttgart, 2000, 

p. 136 et seq. 
10 Oberlandesgericht of Brandenburg, judgment of 01/17/2008, case no. 5 U (Lw) 138/07, OLG-Report 

Brandenburg, 2008, p. 397 et seq. 



66 
 

b) Producers of Pesticides 
The producers of pesticides have to respect safety obligations that consist in the 

avoidance of damages or risks for the subjective rights of the users of the pesticides 
or those who come into contact with them. However, even if there is for example an 
abstract risk that resistance against certain pests could develop, the producer has 
nevertheless the right to bring the pesticide to market; the bringing to market is not 
necessarily a violation of the obligation to avoid damages. Also, the producer has 
instruction obligations concerning the products, e. g. pesticides, produced by him. He 
has to constantly monitor his products in order to be informed in case it causes 
harmful effects. The remote possibility of a damage or a risk does not lead to a safety 
obligation or a duty of giving due warning, as it is not necessary to counter every 
conceivable risk. However, the producer must not wait with counter-measures until 
severe damages have already occurred. The danger or risk does not have to be 
imminent in order to trigger a safety obligation. It all depends on the case in question, 
in particular on the value of the endangered rights and the dimension of the danger.  

For example, if human health – and this perhaps in numerous cases – is at stake, 
the producer has to communicate a warning if there is a seriously suspected risk, even 
if the danger is not yet imminent. If, however, there is only a danger for property 
rights at stake, the duty of giving due warning is not triggered the same way: The 
producer may first undergo additional investigations in is laboratories and to content 
himself moreover to observe the practical effects of the pesticide as used by the 
market11. In general, the producer always has to continue to observe and monitor the 
pesticide after its bringing to market, and, if necessary, inform the public about the 
risks of its use.12 A producer does, however, not have to communicate to the users 
immediately that he has obtained information concerning the ineffectiveness of his 
product. He may wait until he is in possession of the concrete results of the scientific 
analysis of the pesticide, as well as of the evidence concerning the reasons of its 
ineffectiveness.13  

                                                           
11 Bundesgerichtshof, judgment of 03/17/1981, case no. VI ZR 191/79, Report of the Judgments of the 

Bundesgerichtshof in Civil Affairs, vol. 80, p. 186 et seq. 
12 Bundesgerichtshof, judgment of 03/17/1981, case no. VI ZR 286/78, Report of the Judgments of the 

Bundesgerichtshof in Civil Affairs, vol. 80, p. 199 et seq. 
13 Oberlandesgericht Celle, judgment of 10/26/1978, case no. 7 U 64/78, Betriebs-Berater 1979, p. 392 et 

seq. 
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A farmer using pesticides has to inform himself about its risks. In particular, he is 
required to read the directions for use and, if necessary, ask the producer for 
additional information. For the producer, it is usually absolutely sufficient to warn 
explicitly of “health risks” in his directions for use, point out that the vapors of the 
product should not be inhaled, and refer to specified publications of a competent 
authority. In this case, the farmer cannot claim compensation for health damages 
suffered because of the use of the pesticide. The producer is not required to inform 
professional users that there are significant health risks in case of an incorrect use of 
the product. He does not have to recommend the use of a breathing mask, either, 
and this increasingly so as there are no cues that the pesticide could lead to severe 
health damage even in case of correct use. On the other hand, the safety obligations 
of the producer require him to perform the necessary tests of toxicity required by law 
or by the actual state of scientific knowledge. In a case decided by the 
Oberlandesgericht Frankfurt, the responsible authority had without reservations 
admitted a pesticide, and the producer had performed all tests required by that 
authority. This focus on the procedure and decisions of authorities has been an 
essential argument for the court to exclude any fault of the producer.14 

Yet in case of contractual relationships that have as their object also 
comprehensive information and advisory obligations, the seller of a pesticide is held 
to inform the buyer even about remote risks of the usage of the pesticide, as an 
extensive information obligation had been stipulated. In this case, the seller may have 
to inform also about meteorological influences or about the effects of a simultaneous 
use of other pesticides of the same or another producer.15  

The producer’s obligation to observe the pesticides produced by him includes 
also the obligation to examine whether the pesticide causes cancer if there are reasons 
to suspect it does. If the pesticide is indeed cancerogenic, he has to take it off the 
market; mere information to the users is not sufficient. However, the fact that a 
pesticide is cancerogenic does not lead by itself to a producer’s responsibility for the 
health damages of a user who develops a cancer, as there exist a multitude of risk 

                                                           
14  Oberlandesgericht Frankfurt-on-the-Main, judgment of 03/19/1996, case no. 8 U 90/93, 

Versicherungsrecht, 1998, p. 61 et seq. 
15 Bundesgerichtshof, judgment of 06/29/1977, case no. VIII ZR 309/75, Der Betrieb, 1977, p. 1695 et 

seq. 
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factors and as it is generally not possible to attribute the disease specifically to the 
utilization of the pesticide. Thus, causality is generally not established even if the 
concrete development of the cancer due to the use of the pesticide is “probable”. 
Prima facie evidence is not admitted in such cases, as in view of the multitude of risk 
factors there exists no typical course of events. The existence of a specific risk factor, 
like the use of a certain pesticide, does not permit the conclusion that this factor is 
the single cause of the development of cancer16 However, according to one inferior 
court, the burden of proof for causality is reversed if it is established that the 
producer has brought a harmful product to market and if there is an event of damage 
that is susceptible to be caused by such product: It follows from this, according to 
that court, that the producer of a cancerogenic substance is responsible for the 
development of cancer in a person that had used the product for decades, even if 
there had been other risk factors for this disease.17  

 
3. Material Defects of Acquired Goods 
There exist legal standards for the use and the labeling of dangerous substances 

(Regulation on Dangerous Substances – Gefahrstoffverordnung), as well as official 
directives for example by the Federal Health Agency (Bundesgesundheitsamt). If the 
concentration of a dangerous substance in a purchased item is below the legal limits, 
there is no material defect. In this context, the courts also refer to the limits 
recommended by the World Health Organization. The limits set up by such 
organizations are presumed by the courts to reflect the actual state of scientific 
knowledge. It is thus possible to deviate if there is new scientific evidence, but such 
evidence must be part of the consolidated scientific knowledge. If, for example, some 
individual researchers think that the tolerable limits should be reduced, this is without 
importance for the courts, as this does not reflect the consolidated scientific 
knowledge.18 

                                                           
16 Schleswig-Holsteinian Oberlandesgericht, judgment of 04/07/2005, case no. 11 U 132/98, Zeitschrift 

für Schadensrecht, 2006, p. 442 et seq. 
17 Landgericht (Regional Court) Itzehoe, judgment of 03/19/1998, case no. 6 O 391/96, Arbeitsrecht im 

Betrieb, 1999, p. 355 et seq. 
18  Oberlandesgericht Bamberg, judgment of 10/06/1999, case no. 3 U 66/97, Neue Juristische 

Wochenschrift Rechtsprechungs-Report, 2000, p. 97 et seq. 
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The contamination of roof beams with pesticides can be a material defect if it is 
not totally excluded that the pesticides can damage the health of the inhabitants. 
Even the mere reasonable suspicion of a contamination may constitute a material 
defect, as already such a suspicion, provided it relies on a factual basis, diminishes the 
value of the item in the opinion of the interested parties.19 The courts tend to rely on 
official information of the competent authorites, about the threshold values above 
which a concentration of pesticides implies a danger for human health. As, however, 
the threshold values can differ from one federal state to another, and as the terms of 
the official informations are sometimes rather vague (“normally” no danger up to a 
certain concentration, for example), there is no secure scientific knowledge that the 
substance in question is not dangerous. Therefore, if it is established that the 
pesticide continues to be present in the roof beams and that there are even low 
concentration of the pesticide in the dust, a material defect shall be assumed. 
Moreover, there are no long-term studies of at least a decade about the influence of 
regular absorption of even very low quantities of pesticide on human health. If the 
seller does not inform the buyer on such a material defect, the buyer may contest the 
contract on the grounds of deceit,20 and he is entitled to compensation.21. 

In another judgment, the Bundesgerichtshof held that the mere suspicion of a 
danger does not constitute a material defect. Only if there is a real and serious risk 
that substances with a high potential to endanger human health in a severe manner 
could escape in normal conditions of use, a material defect can be assumed.22 It is 
sufficient in this context, for example, that the substance could escape after drilling a 
wall. As far as pesticides in the roof beams are concerned, exactly this is the case, for 
it cannot be excluded that the roof beams are drilled and that little children playing 
on the attic subsequently inhale the dust.23 The general dangerousness of the specific 

                                                           
19 Bundesgerichtshof, judgment of 04/16/1969, case no. VIII ZR 176/66, Report of the Judgments of the 

Bundesgerichtshof in Civil Affairs, vol. 52, p. 51 et seq.; Bundesgerichtshof, 06/20/1968, case no. III 
ZR 32/66, Wertpapier-Mitteilungen 1968, p. 1220 et seq.; Bundesgerichtshof, judgment of 10/20/2000, 
case no. V ZR 285/99, Neue Juristische Wochenschrift, 2001, p. 64 et seq.; Bundesgerichtshof, 
judgment of 02/07/2003, case no. V ZR 25/02, Wertpapier-Mitteilungen, 2003 p. 1676 et seq.; 
Landgericht Bonn, judgments of 04/18/2012, cases no. 13 O 297/11 and 13 O 294/11, Juris. 

20 Landgericht Bonn, judgments of 04/18/2012, cases no. 13 O 297/11 and 13 O 294/11, Juris. 
21 Landgericht Bonn, judgment of 04/18/2012, case no. 13 O 294/11, Juris 
22 Bundesgerichtshof, judgment of 03/27/2009, case no. V ZR 30/08, Report of the Judgments of the 

Bundesgerichtshof in Civil Affairs, vol. 180, p. 205 et seq. 
23 Landgericht Bonn, judgments of 04/18/2012, cases no. 13 O 297/11 and 13 O 294/11, Juris. 



70 
 

pesticide depends, however, on its normative classification and its classification in the 
official informations of the competent authorities. If it is established that the 
pesticide cannot cause any harm in the current case, there is no material defect, even 
if the pesticide is dangerous in general. 

 
II. Liability Between Neighbors     
According to Sect. 906 of the German Civil Code, a property owner has to 

tolerate the introduction of imponderable substances originating from another 
property if the influence does not interfere with the use of his plot of land, or 
interferes with it only to an insignificant extent. This can also be applied in case of 
pesticides, if, for example, pesticides originating from one property are introduced to 
the neighboring land as vapors or with the water draining off that property.24 The 
problem is, of course, to know when interference is insignificant. According to a 
judgment of the Schleswig-Holstein Higher Regional Court (Oberlandesgericht – 
OLG) given in a case that did however not involve pesticides, a single introduction of 
imponderable substances is usually insignificant, unless even that single introduction 
causes corporal or property damage. 25  Compensation must be paid in case that 
evaporating ammonia gas is introduced to another property, even if the farmer on 
whose property the gas evaporated was not obliged to know about the danger of 
ammonia gas for his neighbor’s plants. The reason is that Sect. 906 of the Civil Code 
grants a right to compensation independently of any fault. It is sufficient to establish 
that there is significant interference with the use of another property. The amount of 
compensation depends also on the share of the claimant’s own contribution to the 
damage.26  

 
 
 

                                                           
24 Bundesgerichtshof, judgment of 02/28/1955, case no. III ZR 136/54, Report of the Judgments of the 

Bundesgerichtshof in Civil Affairs, vol. 16, p. 366 et seq.; Bundesgerichtshof, judgment of 03/02/1984, 
case no. V ZR 54/83, Report of the Judgments of the Bundesgerichtshof in Civil Affairs, vol. 90, p. 255 
et seq. 

25  Oberlandesgericht of Schleswig-Holstein, judgment of 05/12/1986, case no. 5 U 202/84, 
Versicherungsrecht, 1986, p. 978 et seq. 

26  Oberlandesgericht Düsseldorf, judgment of 07/28/1995, case no. 11 U 24/94, Recht der 
Landwirtschaft, 1995, p. 258 et seq. 
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III. Public Liability 
In case of an incorrect application of the provisions of the PflSchG by 

administrative bodies, there is usually no public liability incurred pursuant to Sect. 
839 para. 1 of the Civil Code and Art. 34 of the Constitution. The PflSchG aims at 
the protection of plants as well as at the protection of human and animal health. 
Therefore, any activity of the responsible authorities in that matter aims at promoting 
the general interest and not individual interests. It follows that there is no public 
liability for any fault of the authorities responsible for the implementation of that law 
if that authority, for example, has not carried out the necessary investigations of the 
soil of the claimant’s property, as prescribed by the PflSchG, and therefore has given 
him bad advice. The claimant is not entitled to compensation, even if the fault of the 
authority has led to a damage that would have been avoided in case the authority had 
given accurat advice.27  

The local authorities have to observe the precautionary principle in their 
development plans. In case of an intolerable contamination of a certain plot of land 
with pesticide residues, they are required to prevent damage to both health and 
property of the population by excluding the constructability of that plot of land. The 
local authorities have to make an analysis of the soil in case a contamination can be 
reasonably suspected.28 

 
B. Administrative Jurisdiction 
Administrative judges have to deal most often with the refusal of a marketing 

authorization for a certain pesticide challenged by the producer of that pesticide, as 
well as with measures of protection of the soil and water that are challenged by the 
user of a pesticide. There are also legal disputes concerning marketing bans of food 
products contaminated with pesticides. Administrative courts – including social 
courts – are finally competent to solve disputes concerning occupational disability 
that may be caused by pesticides. 

 

                                                           
27 Oberlandesgericht Frankfurt-on-the-Main, judgment of 05/10/2001, case no. 1 U 203/91, OLG-Report 

Frankfurt, 2001, p. 343 et seq. 
28 Oberlandesgericht of Schleswig-Holstein, judgment of 02/28/1991, case no. 11 U 208/89, Schleswig-

Holsteinische Anzeigen, 1991, p. 92 et seq. 
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I. Marketing Authorization of Pesticides 
For a long time, the usage of scientific knowledge by the national courts was of 

major importance with respect to the issuance of marketing authorizations of 
pesticides: According to the interpretation of the former versions of Sect. 15 PflSchG 
by the administrative courts, it had to be excluded that the pesticide in question has 
unjustifiable effects on the natural environment.29  With the entering into force of the 
Regulation no. 1107/200930, the criteria for the admission of pesticides have been 
formulated more precisely, whereas according to its Art. 4 para. 3 lit. 4) it is still 
required that pesticides must not have unacceptable effects on the environment, in 
particular the ecosystem. 

Moreover, the role of the national authorities and judges has changed: They do 
not apply the legislation on plant protection in an autonomous manner any more, but 
are bound by procedural details. In particular, according to Art. 4 para. 3 lit. 4) of the 
Regulation, the national authorities and judges have to apply the scientific methods 
accepted by the European Food Safety Authority. At the moment, there are not yet 
any published decisions where German courts would have had to analyze the risks of 
pesticides on the basis of the Regulation.31 It is probable, however, that the national 
courts, while having to apply the Regulation, will deal with scientific knowledge of the 
risks of pesticide in the same manner as before the entering into force of the 
Regulation, with the particularity that the decisions will have to be based on the 
scientific methods accepted by the European Food Safety Authority. But there is no 
reason to believe that the courts will question more than before the conclusions of 
the competent authorities and their experts until perhaps told to do so by the 
European Court of Justice, with the exception that it will be necessary to verify 

                                                           
29 For example Bundesverwaltungsgericht (Federal Administrative Court), judgment of 11/10/1988, case 

no. 3 C 19/87, Report of the Judgments of the Bundesverwaltungsgericht, vol. 81, p. 12 et seq.; see also 
Oberverwaltungsgericht for the State of Northrhine-Westphalia, judgment of 08/18/2000, case no. 21 A 
1491/98, Recht der Landwirtschaft, 2001, p. 74 et seq.; Verwaltungsgericht (Administrative Court) 
Braunschweig, court order of 06/16/1999, case no. 6 B 46/99, Juris. 

30 Regulation (EC) No. 1107/2009 of the European Parliament and of the Council of 21 October 2009 
concerning the placing of plant protection products on the market and repealing Council Directives 
79/117/EEC and 91/414/EEC, OJ L 309 of 11/24/2009, p. 1. 

31 But there exist relatively new decisions in which the court still had to apply the former Sect. 15 PflSchG, 
as the cases had their origin at a time where that former (national) legislation had been in force. See for 
example Oberverwaltungsgericht of Lower Saxony, court order of 06/04/2012, case no. 10 ME 67/12, 
Juris. 



73 
 

whether the scientific methods applied by the competent authorities and experts 
fulfill the requirements of the Regulation. Thus, the judicature that had been issued 
under the former versions of Sect. 15 PflSchG shall be presented in the following: 

In order to get an authorization to place a pesticide on the market, it had to be 
excluded under national law that the pesticide has unjustifiable effects on the natural 
environment. Although the word “excluded” did not figure in the wording of Sect. 15 
PflSchG, it had been read by the courts into the explicit requirement that the 
pesticide “does not have any further effect, in particular on the natural environment, 
that is not justifiable according to the state of scientific knowledge”. The wording of 
the Regulation does not explicitly refer to the “exclusion” of unwanted effects, either, 
but the passage that the pesticide “shall have no unacceptable effects on the 
environment” could be read the same way with regard to the “exclusion” of such 
effects, as the former Sect. 15 PflSchG.  

“Excluded”, according to the settled jurisprudence of the German administrative 
courts, means that there must not be even an abstract risk of such effects. The 
absence of unjustifiable or unacceptable effects must thus be virtually certain. The 
administrative courts before which proceedings concerning the refusal of a marketing 
authorization are brought, have to analyze this criterion ex officio. The marketing 
authorization must therefore be refused not only if such effects would occur with 
sufficient probability, but also if such effects cannot be excluded with a probability 
bordering on certainty. The claimant asking for the authorization has thus a 
substantive burden of proof. In case of doubt, the authorization must be refused, all 
the more so in interim proceedings where the court relies exceedingly on the 
assessments of the responsible authority if these are plausible.32  

In case several authorities are involved, the more restrictive opinion seems to 
prevail, so for example in case the Federal Environment Office has been involved in 
the administrative procedure by the authorization authority. 33 The administrative 
court may not just put aside the reservations and concerns expressed by the 

                                                           
32 In this sense in interim court orders, Verwaltungsgericht Braunschweig, court order of 06/16/1999, case 

no. 6 B 46/99, Juris; Verwaltungsgericht Braunschweig, court order of 06/15/1999, case no. 6 B 54/99, 
Juris; Verwaltungsgericht Braunschweig, court order of 05/11/1999, case no. 6 B 72/99, Juris. 

33  Verwaltungsgericht Braunschweig, court order of 05/11/1999, case no. 6 B 72/99, Juris; 
Verwaltungsgericht Braunschweig, court order of 04/15/1999, case no. 6 B 55/99, Juris. 
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competent authority and based on the results of an examination it has carried out, on 
the ground that these reservations and concerns be speculative. The court rather has 
to assess the unacceptability of the effects of a pesticide on the environment in 
accordance with the actual state of scientific knowledge. If the court lacks own 
expertise, it has to order a judicial expert’s opinion. The criteria for the assessment of 
the unacceptability are: the degree of probability that the effects of the pesticide that 
cannot be excluded with certainty are disadvantageous for the environment, the 
significance of these disadvantages, the advantages of the pesticide for the plant 
culture, and finally the substitutability of the pesticide. The court has full power of 
discretion, and there is no prerogative for the assessment in favor of the competent 
authority.34 Still, the conclusions and expert opinions of the competent authorities are 
important and of great value for the court’s assessment.35  

The reason why an authorization is required in order to place a pesticide on the 
market is to avoid that a pesticide causes detrimental effects for human or animal 
health or for the groundwater even if the pesticide is applied properly. The 
requirement of an authorization does not, however, aim at the prevention of damages 
caused by the particular circumstances of the case, as for example the use of a 
pesticide in an improper way. Yet the local competent authority is entitled to take 
appropriate measures in order to prevent such harmful impact; such measures do not 
affect the general authorization.36 If a pesticide has not yet been authorized to be 
placed on the market in accordance with the relevant provisions, it is forbidden to 
place it on the market. This does not result from any dangerousness of the pesticide, 

                                                           
34 In this sense Bundesverwaltungsgericht, judgment of 11/10/1988, case no. 3 C 19/87, Report of the 

Judgments of the Bundesverwaltungsgericht, vol. 81, p. 12 et seq.; Oberverwaltungsgericht for the State 
of Northrine-Westphalia, judgment of 08/18/2000, case no. 21 A 1491/98, Recht der Landwirtschaft, 
2001, p. 74 et seq.; Verwaltungsgericht Braunschweig, court order of 07/20/1999, case no. 6 B 79/99, 
Juris; Verwaltungsgericht Braunschweig, court order of 06/16/1999, case no. 6 B 46/99, Juris; 
Verwaltungsgericht Braunschweig, court order of 06/15/1999, case no. 6 B 54/99, Juris; 
Verwaltungsgericht Braunschweig, court order of 05/11/1999, case no. 6 B 72/99, Juris; 
Verwaltungsgericht Braunschweig, court order of 04/15/1999, case no. 6 B 55/99, Juris; 
Verwaltungsgericht Braunschweig, court order of 02/15/1999, case no. 6 B 6010/99, Juris. 

35  Verwaltungsgericht Braunschweig, court order of 07/20/1999, case no. 6 B 79/99, Juris; 
Verwaltungsgericht Braunschweig, court order of 06/16/1999, case no. 6 B 46/99, Juris; 
Verwaltungsgericht Braunschweig, court order of 06/15/1999, case no. 6 B 54/99, Juris; 
Verwaltungsgericht Braunschweig, court order of 05/11/1999, case no. 6 B 72/99, Juris; 
Verwaltungsgericht Braunschweig, court order of 04/15/1999, case no. 6 B 55/99, Juris. 

36 Bavarian Verwaltungsgerichtshof (Higher Regional Administrative Court), court order of 02/01/1993, 
case no. 19 CS 92.3746, Juris. 
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but from the violation of the relevant provisions that itself constitutes a danger for 
public safety.37 

 
II. Measures for Protection of Soil and Water 
 
1. Specific Soil Protection Measures 
The competent authority can order measures for the protection of soil and water 

if pesticides endanger the groundwater. In view of the importance of the preservation 
of the quality of groundwater according to the precautionary principle, even a very 
small degree of probability of a negative influence on the quality of water is sufficient 
to justify such measures according to Sect. 48 of the Water Resources Act 
(Wasserhaushaltsgesetz – WHG). In order to determine the degree of probability, the 
courts particularly rely on official informations of the competent authorities. If 
sources of contaminants have been identified, they have to be decontaminated in 
order to prevent an increase and expansion of the contaminants, unless the 
occurrence of negative alterations of the water it is totally unlikely.38  

 
2. Land-Use Planning 
In the development plans, it is necessary, according to the precautionary principle, 

to prevent risks and damages that arise from the use of pesticides on neighboring 
properties. The responsible authority can achieve this by establishing for example an 
emission protection zone between the property from which the pesticides emanate 
and the land intended as residential area. In order to assess the necessary dimensions 
of the protection zone, the courts rely in particular on the expert opinions of the 
competent authorities. Other experts may be heard, of course, but in case of 
differences between the judicial experts’ opinions and the opinions of the authority’s 
experts, the court requests from the judicial experts a lot of details concerning the 
kind, the time of use and the quantity of pesticides, as well as concerning the exact 
risks caused by the emission of the pesticides. It seems that the authority’s experts’ 

                                                           
37 Verwaltungsgerichtshof of Baden-Wurttemberg, judgment of 10/05/1995, case no. 12 S 3292/94, Juris. 
38 Oberverwaltungsgericht for the State of Northrhine-Westphalia, court order of 11/03/2006, case no. 20 

B 2273/06, Städte- und Gemeinderat, 2007, no. 3, p. 34 et seq.; Verwaltungsgericht Freiburg (Br), court 
order of 10/04/2007, case 1 K 1618/07, Juris. 
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opinions prevail and that other experts are not followed if they conflict with the 
conclusions of the authority’s experts.39  

 
3. Ban of Usage of a Pesticide 
It can also be admissible to prohibit the usage of a certain pesticide in order to 

protect the natural environment in determined areas.40  
 
4. Genetic Engineering and Use of Pesticides 
A neighbor cannot claim the annulment of an authorization granted to a farmer 

to cultivate genetically modified plants, on the grounds that this would entail a risk of 
extensive use of pesticides. The interest to prevent this is of public nature, yet a 
private person may only act on the grounds of individual interests.41 Moreover, in 
matters of genetic engineering, the risk assessment is to be determined by the 
competent authorities, to which the administrative judge may not substitute his own 
assessment.42  

 
III. Prohibition of the Market Placement of Food Products Contamined by 

Pesticides 
The market placement of food products contaminated by pesticides is to be 

forbidden in case such food products create an abstract risk. A concrete risk is not 
necessary. The food product must be “suitable” to jeopardize human health. It 
therefore has to have well-established, specific harmful properties. The mere 
“possibility” that the food product has specific harmful properties is therefore not 
sufficient in order to prohibit its placement on the market. If, however, it has been 
established that such harmful properties are given, yet these properties only possibly 
lead to health damage, this would be sufficient for an interdiction. It is not necessary 

                                                           
39 Verwaltungsgerichtshof of Baden-Wurttemberg, judgment of 07/23/2004, case no. 3 S 2517/03, Natur 

und Recht, 2006, p. 104 et seq. 
40 Oberverwaltungsgericht for the State of Schleswig-Holstein, judgment of 01/31/1997, case no. 1 K 

7/95, Agrarrecht, 1998, p. 383 et seq. 
41 Verwaltungsgericht Braunschweig, judgment of 04/23/2009, case no. 2 A 93/08, Natur und Recht, 

2010, p. 143 et seq.; Verwaltungsgericht Braunschweig, judgment of 04/23/2009, case no. 2 A 224/07, 
Natur und Recht, 2010, p. 145 et seq. 

42 Verwaltungsgericht Braunschweig, judgment of 04/23/2009, case no. 2 A 224/07, Natur und Recht, 
2010, p. 145 et seq. 
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to prove the occurrence of damage in a specific case. Thus, it is sufficient if the food 
product has harmful properties for certain that possibly lead to damage. Which 
degree of possibility or probability of damage is necessary in order to evidence 
harmful properties, depends in particular on the severity of the damage in question.  

A property that is harmful for human health is not primarily the fact that the food 
product is contaminated for example with pesticides, but it is the concentration of 
the contaminant that must be harmful. If according to the actual state of scientific 
knowledge, the food product does not have any properties that are harmful to health 
(such properties are, for instance, a toxic or carcinogenic effect) because the risk to 
health is highly improbable due to the merely small concentration of contaminants, 
the market placement of the food product cannot be forbidden. It is not sufficient 
for the assumption of harmful properties to argue that there is a residual risk resulting 
merely from logical rules. Consumer protection does not have to be without fail. In 
order to assess a toxic effect of the substance in question, the courts rely mainly on 
the official threshold values communicated by the competent authorities, provided 
they reflect the actual state of scientific knowledge, and on judicial experts’ 
opinions.43  

The market placement of food products contaminated with pesticides can only be 
prohibited if the risk for public health is proven on the basis of recent scientific 
information.44 The principle of proportionality requires that a prohibition order be 
only issued if there exist no other measures of protection. Any measure of protection, 
and thus also the interdiction of placement on the market, is to be limited to what is 
truly necessary for protection. Due applications of the principle of proportionality 
requires first the specification of the possible negative effects of the pesticide on 
health, and second a full assessment of the health risks on the basis of the most 
reliable scientific data that are available and the newest results of international 
research. 45 In interim proceedings, it is sufficient in the light of the precautionary 

                                                           
43 Bundesverwaltungsgericht, judgment of 03/12/1987, case no. 3 C 2/86, Report of the Judgments of the 

Bundesverwaltungsgericht, vol. 77, p. 102 et seq.; Verwaltungsgericht Magdeburg, judgment of 
03/26/2012, case no. 1 A 164/10, Lebensmittel und Recht, 2012, p. 120 et seq. 

44 Verwaltungsgericht Magdeburg, judgment of 03/26/2012, case no. 1 A 164/10, Lebensmittel und Recht, 
2012, p. 120 et seq. 

45 Verwaltungsgericht Magdeburg, judgment of 03/26/2012, case no. 1 A 164/10, Lebensmittel und Recht, 
2012, p. 120 et seq. 
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principle that it cannot be excluded that pesticides or contaminants migrate into the 
food products during the production process in order to justify reduced protection 
measures, as for example measures concerning only the packaging. If, however, it can 
be already excluded according to the judicial experts that the pesticides or 
contaminants could affect the food products, such measures may not be ordered. 46  

Certain judgments have decided that a substance cannot be harmful to health if 
the competent authorities have set up threshold limits of concentration of that 
substance in their official information beneath which the substance is considered not 
to be harmful to health, and if at the same time there is no limit of concentration set 
up by decree above which it is considered to be harmful. The reason given by the 
court is that the specification of the term of “contamination” depends on an 
assessment that has to be reserved to the legislator or at least to the decretory power. 
For example, an administrative regulation is not sufficient to establish a concentration 
limit above which a substance is considered to be harmful, unless the administrative 
regulation has been the result of a comprehensive procedure including the 
participation of experts and aiming at exploiting the available experience and the state 
of scientific knowledge, and is not outdated by the progress of scientific and 
technological knowledge.47  

 
IV. Occupational Diseases 
The continuous exposure to pesticides in certain professions can cause severe 

diseases of employees and civil servants that in the end can lead to compensation 
payments on the grounds of an occupational disease. In case of civil servant, it is the 
administrative jurisdiction that has to decide on whether an occupational disease is 
involved, whereas in case of private employees, it is the social courts that have to 
decide. 

 

                                                           
46  Verwaltungsgericht Regensburg, court order of 03/12/2015, case no. RN 5 S 14.2005, Juris; 

Verwaltungsgericht Stuttgart, judgment of 09/08/2011, case no. 4 K 87/11, Juris. 
47  Verwaltungsgerichtshof of Baden-Wurttemberg, judgment of 06/20/2013, case no. 9 S 2883/11, 

Lebensmittel und Recht, 2013, p. 172 et seq.; Verwaltungsgerichtshof of Baden-Wurttemberg, judgment 
of 06/20/2013, case no. 9 S 2884/11, Lebensmittelrecht Rechtsprechung, 2013, p. 93 et seq.; 
Verwaltungsgerichtshof of Baden-Wurttemberg, judgment of 06/20/2013, case no. 9 S 2885/11, 
Lebensmittelrecht Rechtsprechung, 2013, p. 81 et seq. 
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1. Civil Servants 
Civil servants are situated in a very specific legal relationship with the state that 

obliges the state to pay certain amounts for compensation if the civil servant develops 
an occupational disease. In order to an occupational disease to be established on the 
grounds of exposure to pesticides in the claimant’s exercise of his profession, it is 
necessary that the professional activity implies in general a high probability to cause 
precisely the specific disease from which the claimant is suffering. The disease needs 
to be specified in detail: In the case of cancer, for example, it is necessary to prove a 
high probability of the professional activity to generally cause cancer at the specific 
location, like breast cancer, for example. It is not sufficient to establish a high 
probability to cause “cancer” in general, without any specification of the location. If 
the disease of the civil servant has not been caused by the nature of his professional 
activity, but for instance by the fact he had to work in a contaminated office, there is 
no occupational disease. Diseases caused by harmful properties of buildings, office 
rooms etc. are considered to be part of the ordinary risks of life that may cause 
damage to anyone also in the private sphere.48  

Moreover, in case of civil servants, the disease in question must be mentioned 
explicitly in the Decree on Professional Diseases (Berufskrankheitenverordnung – 
BKV) or – in certain cases mentioned in the Decree – by letters of interpretation or 
official circulars from the competent authorities. If the development of the disease in 
general has not yet been sufficiently established in medical science, the administrative 
court has to meet higher requirements with respect to the taking and consideration of 
evidence. In case of doubt, the disease is to be considered no professional disease. 
The mere possibility that there might be future evidence for a high general probability 
of the professional activity leading to the relevant disease is not sufficient to assume a 
professional disease. Although the court is required to seek expert advice concerning 
the actual state of scientific knowledge, there is no obligation to order scientific 

                                                           
48 Oberverwaltungsgericht for the State of Northrhine-Westphalia, court order of 06/17/2013, case no. 3 

A 590/11, Juris; see also Verwaltungsgericht Ansbach, judgment of 02/27/2002, case no. AN 12 K 
00.01278, Juris; Verwaltungsgericht Düsseldorf, judgment of 01/17/2011, case no. 23 K 7945/08, Juris. 
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research of perhaps several years in order to establish whether the factual conditions 
for the award of compensation for a professional disease are fulfilled.49 

 
2. Employees 
Employees are subject to compulsory insurance against the risk of professional 

disability. Even if a disease is not explicitly mentioned in the BKV, an employee is 
nevertheless entitled to disability pension if according to new cognitions of medical 
science the insured professional activity is generally of a nature as to cause the 
specific disease the employee is suffering from.50 Thus, it needs to be established 
whether according to scientific knowledge, certain groups of persons are substantially 
more exposed to influences causing a certain disease than the rest of the population 
because of their professional activities. In order to know whether a certain disease 
more frequently affects a certain group of persons in the course of their insured 
activities, evidence of a plenitude of similar impairments of health must be produced, 
as well as a long-term monitoring of the clinical pictures in the sense of 
epidemiological studies. It is necessary to rely on scientific methods and 
considerations in order to prove that certain influences are generally apt to cause 
certain diseases. Only then can be argued by means of the “established knowledge of 
medical science” that the cause of a disease is to be found in a harmful professional 
life. The necessary condition for such “established knowledge of medical science” is 
that the majority of medical experts who have outstanding knowledge and experience 
in the specific field involved have come to the same well-founded scientific opinion. 
It thus has to be the prevailing opinion.51 However, there have been divergent court 

                                                           
49 Oberverwaltungsgericht for the State of Northrhine-Westphalia, court order of 06/17/2013, case no. 3 

A 590/11, Juris; see also Verwaltungsgericht Ansbach, judgment of 02/27/2002, case no. AN 12 K 
00.01278, Juris; Verwaltungsgericht Düsseldorf, judgment of 01/17/2011, case no. 23 K 7945/08, Juris. 

50 Landessozialgericht (Higher Regional Social Court) of Lower Saxony-Bremen, judgment of 09/18/2012, 
case no. L 3 U 208/09, Juris. 

51 Landessozialgericht of Baden-Württemberg, judgment of 03/27/2014, case no. L 6 U 4215/11, Juris; 
Landessozialgericht of Lower Saxony-Bremen, judgment of 09/18/2012, case no. L 3 U 208/09, Juris; 
Landessozialgericht of Lower Saxony-Bremen, court order of 02/10/2010, case no. L 14 U 2/08, 
Rundschreiben der landwirtschaftlichen Sozialversicherung, L 50/2010; Landessozialgericht for the State 
of Lower Saxony, judgment of 06/22/1999, case no. L 3 U 25/94, HVBG Rundschreiben, VB 85/00; 
Landessozialgericht for the State of Northrhine-Westphalia, judgment of 06/05/2008, case no. L 2 KN 
157/05 U, Juris; Landessozialgericht of Rhineland-Palatinate, judgment of 03/18/1998, case no. L 7 U 
30/95, Aktueller Informationsdienst für die berufsgenossenschaftliche Sachbearbeitung, 1999, p. 3686 et 
seq.; Sozialgericht (Social Court) Duisburg, judgment of 01/08/2013, case no. S 6 U 140/11 WA, Juris; 
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decisions concerning the question whether the exposure to a certain pesticide is 
generally apt to cause the same disease.52  

Still, it is not sufficient that there exist epidemiological studies concerning the 
question if “pesticides” raise the risk of coming down with Parkinson’s disease in a 
significant way. It is necessary to distinguish the different groups of pesticides.53 It is 
also necessary to distinguish the specific forms of a disease. For instance, an increase 
of the risk to  develop “cancer” is not sufficient, but “breast cancer”, so cancer with a 
specific localization, may suffice.54  

The employee also has to prove causality between the exposure to the pesticide 
and the occurence of the disease in his specific case, not only the general risk 
between the insured professional activity and the type of disease. Mere probability, 
even strong probability, is not sufficient. In order to establish causality, the court will 
order a judicial expert’s opinion. The courts usually analyze the plausibility of the 
experts’ opinions in detail.55 The insured, or perhaps his widow or children, have to 
prove in detail how many times the insured was in contact with what quantities of 
which kind of pesticides, and what is the precise composition of these pesticides.56  

In the context of causality between exposure and disease, some courts deem it to 
be sufficient if mere probability instead of certitude is established if the disease is 
explicitly mentioned in the BKV, and if the general aptitude of the professional 
activity for occupational diseases is also mentioned in the BKV.57  

                                                                                                                                     
see also Bavarian Landessozialgericht, judgment of 01/06/2013, case no. L 2 U 558/10, Neue 
Zeitschrift für Sozialrecht (summary), Juris. 

52 For example, Sozialgericht Duisburg, judgment of 01/08/2013, case no. S 6 U 140/11 WA, Juris, against 
Landessozialgericht of Rhineland-Palatinate, judgment of 04/05/2000, case no. L 3 U 241/99, 
Entscheidungssammlung zum Sozialversicherungsrecht, 80/190. 

53 Landessozialgericht of Baden-Württemberg, judgment of 03/27/2014, case no. L 6 U 4215/11, Juris. 
54 Landessozialgericht of Lower Saxony-Bremen, judgment of 09/18/2012, case no. L 3 U 208/09, Juris; 

Landessozialgericht of Rhineland-Palatinate, judgment of 03/18/1998, case no. L 7 U 30/95, Aktueller 
Informationsdienst für die berufsgenossenschaftliche Sachbearbeitung, 1999, p. 3686 et seq. 

55 Bavarian Landessozialgericht, judgment of 01/06/2013, case no. L 2 U 558/10, Neue Zeitschrift für 
Sozialrecht (summary), Juris; Landessozialgericht for the State of Lower Saxony, judgment of 
06/22/1999, case no. L 3 U 25/94, HVBG Rundschreiben, VB 85/00; Landessozialgericht of 
Rhineland-Palatinate, judgment of 03/18/1998, case no. L 7 U 30/95, Aktueller Informationsdienst für 
die berufsgenossenschaftliche Sachbearbeitung, 1999, p. 3686 et seq. 

56 Landessozialgericht of Berlin-Brandenburg, court order of 03/12/2012, case no. L 3 U 99/11, Juris; 
Landessozialgericht for the State of Lower Saxony, judgment of 06/22/1999, case no. L 3 U 25/94, 
HVBG Rundschreiben, VB 85/00. 

57 Landessozialgericht of Berlin-Brandenburg, court order of 03/12/2012, case no. L 3 U 99/11, Juris; 
Landessozialgericht of Lower Saxony-Bremen, judgment of 11/15/2012, case no. L 6 U 120/06, 
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Conclusion 
After all, it can be concluded that there is a general readiness of the courts having 

to deal with cases involving pesticide-induced risks to follow the elaborations and 
expert opinions of the competent authorities. In matters involving the precautionary 
principle, as for example the marketing authorization of a pesticide, or the taking of 
soil and water protection measures, the courts seem to wish to avoid even small risks. 
An exception is the prohibition of the market authorization for pesticide-
contaminated food: the courts will only declare such prohibition justified if there is a 
health risk of a certain extent. 

However, in matters of individual interest, the courts do not easily consider 
pesticide-induced risks as relevant. In particular, where occupational diseases are at 
issue, the mere risk of an exposure to pesticides will usually not lead to the 
recognition of an occupational disease. Also, the violation of a safety obligation is not 
easily admitted. Public liability is very seldomly incurred, for the explicit reason that 
usually the administrative body has not violated a duty set up in individual, but in 
public interest. In cases concerning the material defect of acquired goods and of 
liability between neighbors, jurisprudence is, however, inconsistent.  

 

                                                                                                                                     
Breithaupt, 2013, p. 673 et seq.; Landessozialgericht of Lower Saxony-Bremen, judgment of 
09/18/2012, case no. L 3 U 208/09, Juris; Sozialgericht Duisburg, judgment of 01/08/2013, case no. S 6 
U 140/11 WA, Juris. 
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Strong Metaphors for Invisible Actants: A Sociological Study of 
Electromagnetic Waves and Pesticides in German Politics 

 
Jonas Grutzpalk 

 
 

„We’re all actors in this I suppose.“ 
Gill Scott Heron 

 
 
With regard to scientific findings two very different sociological approaches are 

imaginable: either one could define nature as foreign to the human condition to such 
an extent that it is possible for modern man to discover objective truths (Durkheim & 
Mauss 1903) or one regards nature as part of the social processes of life to such an 
extent, that truths are rather a sort of truce between the scientific researcher and the 
object of his research in which they “agree” on what has actually been discovered 
(Latour & Woolgar 1986)1.  

Both points of view are of course extremes but they help to explain what this text 
is about:  it tries to find a way between “scientific facts” and “social construction” of 
electromagnetic waves and pesticides. I do not doubt the existence of such waves and 
would never dare to proclaim that pesticides are a mere invention of the social brain 
but what intrigues me is the observation that sometimes “scientific facts” concerning 
(almost) invisible matter do become socially important and sometimes they do not. 
Why for example is there no public outcry against electromagnetic waves, why no 
masses of infuriated parents who sue mobile phone companies for intoxicating their 
children? Why on the other hand has radioactivity caused so many parents (in 

                                                           
1 „Each scientist strives to get by amid a wealth of chaotic events. Every time he sets up an inscription 

device, he is aware of a massive background of noise and a multitude of parameters beyond his control; 
every time he reads Science or Nature, he is confronted by a volume of contradictory concepts, trivia, and 
errors; every time he participates in some controversy, he finds himself immersed in a storm of political 
passions. This background is everpresent, and it is only rarely that a pocket of stability emerges from it. 
The revelation of the diversity of accounts and inconsistency of scientific arguments should therefore 
come as no surprise: on the contrary, the emergency of an accepted fact is the rare event which should 
surprise us.“ (Latour & Woolgar 1986, 252)  
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Germany at least) to leave their houses and protest for cold long hours in front of 
nuclear sites? Sometimes we observe that “scientific facts” become socially important 
on a different level as the cultural comparison of the handling of radioactivity clearly 
shows (Radkau 2011; 214ff.). What we learn from these observations is that there 
seems to be an interrelation between scientific fact and its social handling.  

And this is what this paper is about: it tries to retrace the social careers of 
scientific facts. For this it is unimportant if these facts are “true” by whatever 
standard. From a sociological standpoint it is far more interesting to see what 
happens when these facts reach society and are socially absorbed. So this is not a 
scientific paper in the sense that it wishes to understand the “true nature” of 
electromagnetic waves and pesticides but it rather wishes to understand the “social 
nature” of these matters.  

To narrow down this field of research I am not going to talk about all kinds of 
scientific facts but only about electromagnetic waves and pesticides (as do the other 
articles in this book) and regard them as invisible social actants. What might be meant 
by that shall be described later on but the virtue of arguing in such a way shall already 
be explained: by putting stress on the invisiblity of these social actants they become 
comparable with other invisible actants such as radioactive waves.  

Further on I shall concentrate on political rather than social careers of these two 
actants. The political arena shall be described as a social “field” mostly in the sense 
introduced by Pierre Bourdieu – a point of view which will be discussed at more 
length in the course of the paper. The political career of the invisible social actants 
will be retraced by searching for metaphors that are used in the political arena to 
describe them. This idea goes back to Andreas Pettenkofer’s sociology of the Green 
movement in Germany who persuaded me that it was through the introduction of 
what he calls “strong metaphors” that radioactivity could become an important 
political factor in Germany. What a “strong metaphor” might be remains to be 
analysed which will be done in the course of the paper.  

This paper might best be read as a thought experiment in which I bring together 
different sociological concepts and ideas and try to gain some fruitful ideas from this 
new mixture. To get at least some feedback from social reality as to how fruitful this 
thought experiment actually is I shall also quote from a little empirical study I 
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undertook to test the sociological potential of Andreas Pettenkofers “strong 
metaphor” idea.   

In a questionnaire I addressed to politically active people in Germany on 
European, national and regional level I asked them to describe pesticides and 
electromagnetic waves for me. The aim of the questionnaire was to test the 
hypothesis that the appearance of strong metaphors makes the political career of an 
invisible actant really predictable. The outcome of the questionnaire will be analyse in 
the last part of this article.  

 
1. Invisible Actants  
Sociology has  a long tradition of theories regarding social action. Most of them 

date back to Max Weber who described social action to be among the observable 
aspects of social life and thus particularly interesting for sociological research. Max 
Weber's (1907) focus was on the subjective meanings that human actors attach to 
their actions in their mutual orientations within specific social-historical contexts.  

For the sociological tradition there are but human actors concerned with social 
action. But Bruno Latour (2007) has introduced the idea into sociological thinking 
that a social action is not necessarily addressed to or provoked by a human actor. By 
social actions Bruno Latour (2004; 114) means: “that they modify other actors” 
(„qu’ils modifient d’autres acteurs par une suite de transformations e ́le ́mentaires dont 
on peut dresser une liste gra ̂ce a ̀ un protocole d’expe ́riences.”) 

Such a modification is equally thinkable as addressed to or provoked by a non-
human actant. A weight attached to a hotel-key makes it much more likely for this key 
to be returned to the reception. A sleeping policeman is no human being but still it 
makes us slow down our cars (Latour 2007). One can take this idea further and try to 
consider the social input of invisible actants. This has been done quite fruitfully by 
other social scientist. Pascale Moity Maizi (2014) recently described social discourses 
as invisible actants and I very much agree with Adalbert Piette (1999; S. 24) that the 
gods and spirits of a given society might be very well described as „invisible actants“ 
in the Latour’ian sense. The following quote which is said to be by the Chinese 
thinker Confucius (551—479 B.C.) is – as I think – very descriptive as far of the 
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social importance of invisible actants is concerned: they modify our lives and make us 
do things we would not do if we did not think them to be important:  

"How abundantly do spiritual beings display the powers that belong to them! We 
look for, but do not see them; we listen for, but do not hear them; yet they enter into 
all things, and there is nothing without them. They cause all the people in the empire 
to fast and purify themselves, and array themselves in their richest dresses, in order to 
attend at their sacrifices." (Giles 2012; S. 24) 

By giving this quote I am not implying that the social handling of invisible 
scientific facts is something like a religion but on a social level it might well be argued 
that there is at least an interrelation between invisible scientific facts and social 
behaviour towards them. A scientific fact is not only a matter of fact but it is part of 
the social network and integrated therein (Latour 1997). Shaking hands for example is 
regarded as a social standard in the eastern part of Germany regardless the risk of 
transferring (invisible) germs and bacteria whereas these germs and bacteria are often 
named as the main reason for people in the West of Germany not to shake hands 
(Hoffmann 2012).  

In the article I regard electromagnetic waves and pesticides as invisible actants in 
the political field. Whilst they might be visible to the physicist or the chemist they are 
invisible to those who talk about them in the political arena. I say: political arena 
because it is impossible to find out about the social career of a term without making 
clear in what kind of sociality this career takes place. As my interest goes to the 
political life of invisible actants I shall concentrate on what might be called “political 
field”. What this might be will be discussed in the following passage.  

 
2. The Political Field  
One problem this article faces is that it is somewhat difficult to frame the social 

groups in an appropriate manner who participate in the socialisation of scientific facts 
as they are interesting to us in this paper. When I claim that strong metaphors shape 
the importance of an invisible political actant a question remains to be answered: 
whom are theses metaphors used by and what kind of political Umwelt do they 
influence? Do I talk about the general public? This is to broad a concept to be tackled 
in an appropriate manner. Or do I talk about the media? Of course they are the 
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transporters of metaphoric language but they do not create the metaphors in question. 
Do I talk about communication in a political system? All these approaches do not 
help me to answer the question of who actually talks, and is listened to and is therefore 
part of the communication process that makes metaphors politically strong.  

To explain my problem let me use an example: during the 1980s the question of 
garbage incineration made a lot of unexpected participants take part in public debates 
in Germany. The local public administrations had to deal with teachers, doctors, 
housewives etc. who never before (and never since) participated in political debates. 
Most of the public relation services in public administrations date back from this 
experience. All of a sudden a political topic brought forward a politically interested 
public that was not there before and ceased to exist soon afterwards. So when I want 
to talk about “the public”, “the political system” or “the political communication” I 
face the problem that there is a giant flow of actors now interested in the topic but 
maybe tomorrow not interested any more.   

The easiest way to handle this problem seems to be to talk about a political field 
in the sense that Pierre Bourdieu (2013; 97-112) has introduced into sociology. A 
field in this sense is “an autonomous microcosm within the social macrocosm” (2013; 
97) that bases on “implicit assumptions” which are accepted by all participants (2013; 
101). The political field is a place of competing forms of political statements and 
behaviours between which the not-participating citizen – “who is reduced to the 
status of consumer” – can only chose. 2  The term “field” – dating back to the 
magnetic and electronic fields discovered by modern physics – describes all those 
who are in a way “electrified” by a political problem and enter the arena of 
ideological and conceptional combat described by Bourdieu as the “political field”.  

                                                           
2 “Le champ politique est le lieu où s'engendrent, dans la concurrence entre les agents qui s'y trouvent 

engagés, des produits politiques, problèmes, programmes, analyses, commentaires, concepts, 
événements, entre lesquels les citoyens ordinaires, réduits au statut de « consommateurs », doivent 
choisir, avec des chances de malentendu d'autant plus grandes qu'ils sont plus éloignés du lieu de 
production. […] C'est dire que le champ politique exerce en fait un effet de censure en limitant l'univers 
du discours politique et, par là, l'univers de ce qui est pensable politiquement, à l'espace fini des discours 
susceptibles d'être produits ou reproduits dans les limites de la problématique politique comme espace des 
prises de position effectivement réalisées dans le champ, c'est-à-dire sociologiquement possible étant 
donné les lois régissant l'entrée dans le champ. La frontière entre ce qui est politiquement dicible ou 
indicible, pensable ou impensable, pour une classe de profanes se détermine dans la relation entre les 
intérêts expressifs de cette classe et la capacité d'expression de ces intérêts que lui assure sa position dans 
les rapports de production culturelle et, par là, politique.” (Bourdieu 1981, pp. 3-4) 
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I chose the political field because the case of radioactivity has shown that invisible 
actants can become very important in public debates. They do nevertheless not 
become equally important to any member of a given society as there are large parts of 
the population who do not bother about them. It is within a part of society that 
invisible actants can gather a certain notoriety.  

Whereas “spiritual beings” are part of a religious field and x-rays can be found in 
the medical field, the political field is able to integrate terms of different origin, when 
they become part of a political struggle. They then change their meaning and context 
in order to become political terms i.e. terms of combat.  

 
3. Political Metaphors 
The political debate often has to deal with invisible phenomena (“the state”, “the 

people”, “public morals” etc.) and often uses metaphors to describe them (“the body 
politic”, “head of state” etc.). This paper is interested in metaphors because they are 
thought to be important in the description of invisible actants in the political field. 
But in order to understand why they might be important we need to see from closer 
range what a metaphor is in the sense of this paper and what might be meant by a 
“strong metaphor”, a term introduced by the sociologist Andreas Pettenkofer. As 
Pettenkofer’s terminology will be used in the further course of this paper we will have 
to have a closer look at it too.  

 
3.1. Metaphors in the Political Field 
One of the most successful metaphors in the political field is the “right-wing / 

left wing”-metaphor which uses the picture of a political space to describe different 
or even opposing political concepts (Bobbio 1994). It is quite impressive to look at 
the history of this metaphor of the political space which started its career in the 
French Assemblée Nationale in 1789. In August of this important year the grand 
political divide was between those who opposed the king’s right to veto the 
assemblée’s decisions and those who supported it. The opponents and supporters 
more and more tended to sit together in order to unite their forces. The supporters of 
monarchical rights would sit right to the assemblée’s president and the opponents 
would sit to his left (Rémond 1982; S. 33). From now on people will speak about the 
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"côté droite/gauche" (right / left side), when referring to certain political groups. But 
it will take until the 1890s until candidates refer to themselves as being „from the 
right / left“ (Gauchet 1992; S. 399ff.).  

We are now so much used to seeing the political field as divided in two spatial 
spheres that it is almost impossible to think beyond this spatial metaphor even 
though sociologists (justly) claim that it explains less and less the political landscape 
of our societies (Nassehi 2015). 

What the German Philosopher Hans Blumenberg (1998) described for the case of 
philosophy seems to be the case for the political field as well: that our thinking is 
based on the use of metaphors that cannot be transformed into more “objective” 
terms. Hans Blumenberg calls the kind of philosophical metaphor “absolute 
metaphor” “which cannot be dissolved into another terminology” (Blumenberg 1998; 
12f.). He shows that philosophy deals for example with  “naked truths” that are 
“brought to light” which have never been dressed nor undressed. Absolute 
metaphors are those metaphors that cannot be no metaphors. Strong metaphors in the 
Pettenkoferian sense might also be no metaphors but are so descriptive that one 
cannot talk about reality without getting in touch with their worldview. Blumenberg 
(1997) shows in fact how much we get used to seeing our world through the images 
brought to us by metaphors.3  

 
3.2. “Strong Metaphors” 
Andreas Pettenkofer (2014; 29) has written extensively about the birth of the 

Green political movement in Germany. Among his many interesting findings the 
most interesting for the purposes of the paper is his discovery of the politically 
“strong metaphor” that made it possible for nuclear energy to become a political 
actant in Germany in the late 1970s. While in the early 1970s the radical left did not 

                                                           
3 When one takes the term „metaphor“ literally and goes back to the Greek word μεταφορά („tansfer“) 

one realises that the whole linguistic cosmos we move in is in fact made out of metaphors. There is a 
whole world of imaginary transfers from one context to the other that help us to get a grasp at what we 
would like to describe as “the world”. We would never for example expect a table to walk away, yet we 
call the machines that enable a table to stay where it is „leg“. Time has never been seen by anybody, yet 
its volatile character makes us say that it “flies”. And a discoverer does not really pull off a cover from 
something but rather uses methods to describe something new. The metaphor of dizziness might best be 
applied to the state one gets in when one realises just how metaphoric our linguistic worldview actually 
is.      



90 
 

consider nuclear energy as anything to write home about, the introduction of the 
term “Atomtod” (“nuclear death”) into the political debate brought up nuclear energy 
as an important invisible political actant. The 1950s had known the term already but 
then it was used only to describe the effects of nuclear weapons. The later 1970s 
witnessed an important transfer of context: from nuclear weapons to nuclear sites.  
But this was not all: as the nuclear sites in construction were protected with barbed 
wire they were also compared to concentration camps. The metaphor “Atomtod” 
gained a double sense: for one, nuclear energy is said to kill by itself but its 
murderous potentials are also insinuated as being used on purpose. Metaphors that 
compared nuclear sites with concentration camps became popular in the political 
field and nuclear sites became regarded as visible sign of capitalist misanthropy 
(Pettenkofer 2014; 288).  

What is important for the argumentation of my paper is that it is not the invisible 
thing (in this case: radioactivity) itself that becomes a political actant but a thing 
described with the help of a metaphor. So my argumentation goes on by assuming 
that any invisible concept like radioactivity or radio-waves can only become an 
invisible political actant when it appears dressed up in a strong metaphor that makes 
it politically treatable.  

Other than “absolute meatphors” that Hans Blumenberg talked about “strong 
metaphors” can well be described in non-metaphorical terms. Metaphors might be 
regarded as “strong” in the sense proposed by Pettenkofer when they have the 
capacity of changing a worldview dramatically. The German philosopher Peter 
Sloterdijk (2014) gives another example from the religious field that might illustrate 
the meaning of “strong metaphors” in the sense I want to use the term in. According 
to Sloterdijk Jesus’ idea of calling God “Father” (John 20,17) was revolutionary in the 
history of religions. God was personalised in such a degree that religion changed 
from a legal to a personal structure: „The law was given through Moses; grace and 
truth came through Jesus Christ. No one has ever seen God, but the one and only 
Son, who is himself God and is in closest relationship with the Father, has made him 
known“ (John 1, 17f.). God is described by John as an invisible actant and its true 
nature can be understood by the use of the father-metaphor. The popularity of 
religious father figures like popes (“papa” in Italian), abbots and unmarried and 
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childless “fathers” indicates to Sloterdijk (2014; 278ff.) the tremendous success of 
what I would like to call a “strong metaphor”.  

A strong metaphor is a metaphor that describes the essence and the effect of a 
concept, idea or thing so convincingly that it is understood and shared by a majority 
of participants within the social field it is crucial for. Strong metaphors generate “new 
nexuses that were not thinkable before” and their use can reach the status of 
“paradigms and guide the world views of their users” (Pettenkofer 2014, 29).  

 
4. Electromagnetic Waves and Pesticides as Invisible Actors: The 

Questionnaire 
Let us now bring the ideas developed above together and let us assume that 

electromagnetic waves and pesticides can both be regarded as invisible actants in the 
political field. What kind of metaphors are there to describe them and are there 
strong metaphors among them? These questions stood at the centre of a research I 
did asking politically active people on different levels of importance and activity to fill 
out a questionnaire for me.  

This questionnaire was not at all sophisticated but rather asked the questions 
directly it searched answers for: How electromagnetic waves and pesticides could be 
associated with other terms and what kind of metaphor might be used to make 
describe them. The group of people where also not chosen randomly but rather via 
acquaintance: I asked friends in parliaments on European, national, regional and local 
level and befriended political journalists to send the questionnaire to colleagues and 
friends of theirs. This rather coarse approach was due to the fact that the research 
program I did this research for was still hoping for financial support at the time and 
my intention was rather to show the possibilities that lie in this kind of research than 
to do a proper research itself. As the financial support has not come I shall not be 
able to go into more depth which is why I shall present the results of my – admittedly 
shallow – research here.  

In all I received 26 answers to my questionnaire which was generated with 
surverymonkey. How biased my choice of actors in the political field actually is can 
be seen from their political positioning: none of them declared herself or himself to 
be from the political right (whereas about 30% of the German population do). So the 
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results cannot be regarded as anywhere near statistical validity. But still I think the 
answers give us some idea of how the political arena deals with electromagnetic waves 
and pesticides.  

 
4.1. Pesticides  
I first asked my interviewees to associate the word “pesticide” with a choice of 

other terms (danger, progress, food, infertility, poison or other). Seven of them 
associated pesticides with “danger”, and eleven associated it with “food”. Almost 
100% (25) associated “pesticides” with “poison”. Only one interviewee saw an 
interrelation between pesticides and “progress”.  

Then I asked for a metaphor they would use to describe pesticides. It cannot be 
of any surprise that the most successful metaphor was in fact “poison” (13 
propositions). Other metaphors proposed were “herbicide” (4 suggestions), 
“spraying” and “plant protection” (both 3 suggestions).  

When asked how they got in touch with the topic of pesticides 16 answered that it 
was mainly via media coverage on the topic, 9 said they discussed the issue among 
friends and 7 said their political office brought them into contact with the question of 
pesticides.  

 
4.2. Electromagnetic Waves 
The words my interviewees associated “electromagnetic waves” with most were: 

communication (24), electro-smog (15), progress (7) and danger (4). There was no 
metaphor my interviewees could agree on. The most mentioned were “radiation” (5), 
(radio-)waves (5), and “invisible” (3). There was not one metaphor applied to 
describe electromagnetic waves that was popular with the majority of the 
interviewees. But the most drastic – and esoteric - metaphors were to be found here. 
One was “brain cancer”, another “getting grilled under the cell phone tower” and one 
was “floating through ether”.  

When asked how they got in touch with the topic of pesticides 16 answered that it 
was mainly via media coverage on the topic, 9 said they discussed the issue among 
friends and 3 said their political office brought them into contact with the question of 
pesticides.  
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4.3. No Strong Metaphors so far 
What becomes very obvious when looking at the results of the questionnaire is 

that at this very moment there seems to be no strong metaphor that is used in the 
political field to describe electromagnetic waves and pesticides. People who are active 
in politics seem to have to deal with the topic more passively (i.e. while watching the 
news). If they have debates about our two invisible actants it is rather with friends 
than with people in the political field (which in most cases might be the same people 
but a different kind of conversation). Particularly electromagnetic waves seem to be 
irrelevant for politically active people: only three of the say they are actually dealing 
with the topic.  

Further on there does not really seem to be a problem. Whilst pesticides are 
regarded as poisonous to the great majority of the interviewees they do not seem to 
be more than that. They are not described as the terrible invention of a ill meaning 
enemy, they are not vested with the technical possibilities for an apocalypse – they are 
just not good.  

Electromagnetic waves on the other hand even enjoy a positive status as being 
part of the technical issues that enable modern communication. The “waves” that are 
used to describe them metaphorically do not have an implicitly negative touch. There 
are nonetheless exceptions of some very strong (but minoritarian) metaphors that 
deal with electromagnetic waves’ lethal potentials. But it looks as if the positive aspect 
of electromagnetic waves overlaps all general attempts to see some kind of threat in 
them.  

All in all a quotation from one of my interviewees seems to sum up the result of 
the research quite beautifully: “Pesticides were a big issue in the 1970s and 80s, 
electromagnetic waves instead are a subject – I think – of esoteric debates.” In both 
cases there does not seem to be a metaphor strong enough to become imminent in 
the political field. 

 
Conclusion 
When looking at chemical and physical entities as “invisible actants” one gets the 

advantage of seeing the matter of interest solely from a sociological point of view. I 
think this is the most interesting result of this thought game we just went through. It 
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does not matter to sociological research what physical traits electromagnetic waves 
have. What matter ist the socialisation of electromagnetic waves and this can be made 
visible by assuming that electromagnetic waves are actants of a given society.  

What is tricky is to set out the social terrain one wishes to observe as it is 
impossible to research the career of an invisible actant in “the” society as a whole. 
Bourdieu’s idea of social fields is quite helpful but not totally convincing. It does not 
explain who actually takes part in the game and why actors join and leave the political 
field.  

The idea of the strong metaphor sounds very convincing to me but the problem 
remains that the impact of such a metaphor can only be measured once you know 
about the structure where the impact actually takes place. So the weak point of this 
idea is concerned with the trouble of locating the terrain of impact socially. If you 
take for example current events it is quite fascinating that the Islamic State seems to 
prosper intellectually on apocalyptic ideas that have been unpopular for most of the 
islamic history. So where do all the apocalyptically minded jihadist come from and 
how come they joined the political field all at the same time? And is this field an 
international one or can it be located somewhere in one nation state or in another?  

Still I think that “strong metaphors” is something that is worth searching for. 
They have the capacity of turning over public debates in various social fields and can 
change the landscape of social activity. It might also be worth the while to look at the 
metaphorolgy of minoritarian groups with no big social influence to learn something 
for example about radicalisation processes or minoritarian communication processes.  
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Analysis of Media Reports about Glyphosate in German Print Media 
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Introduction 
A particularly important aspect of the german press landscape is the journalistic 

due diligence. This includes truthful reporting and the identification of the journalists’ 
sources. The trust of the readers in the journalistic due diligence is particularly 
important when it comes to life and death. If substances are suspected of harming 
the environment or having a negative impact on the health of humans and animals, 
journalists must be very accurate and responsible with their reporting. In Germany 
journalists are expected to incorporate the journalistic-ethical principles of the 
German press code in their daily work. 

Based on this assumption current journalistic reports on the plant protection 
product glyphosate - which is suspected of causing health damage - were examined in 
this study. The starting point of this study was two contrasting assessments of public 
research facilities regarding possible health damage caused by glyphosate. This 
controversy was further reinforced by a press release of the German political party 
Bündnis 90 / Die Grünen, which claimed that glyphosate accumulates in mother's 
milk and in this way harms children.  

This analysis is intended to check the existence of so called quality journalism, the 
type of journalism all the analyzed print magazines claim to deliver. Special attention 
was given to compliance with fundamental journalistic quality criteria covered by the 
German press code. We have also looked at whether there are reporting differences 
between different types of newspapers and what the reasons for these differences 
might be. 

 
Glyphosate 
I. History of Glyphosate 
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In 1950, the Swiss chemist Henri Martin, who worked for the pharmaceutical 
company Cilag, described the glyphosate molecule for the first time. It was not clear 
at the time what exactly the substance could be used for. Glyphosate was then 
patented by the US Chemical Commission Monsanto in the 1970s and finally came 
into the market four years later as a broadband herbicide roundup. Glyphosate has 
been one of the world's top selling herbicides since the 1980s. When the patenting of 
glyphosate expired in 2000, other companies began to produce the substance as well. 
Glyphosate is very popular, which is evident in several hundred different herbicide 
mixtures which are currently approved throughout Europe. In Germany glyphosate is 
used on approximately 40% of arable land (Infoportal Glyphosat, 2012, para 1 & 2). 
Between 2008 and 2012, global consumption rose from 600,000 tonnes to 720,000 
tonnes. (See Figure 1). 

 

 
Figure 1: Production of the plant protection product glyphosate worldwide (im 

1,000 tonnes). Source: WHO/Statista 
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According to the Federal Office for Consumer Protection and Food Safety, 95 
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herbicides 52 can also be used for private use in domestic gardens (Federal Office for 
Consumer Protection and Food Safety, 2015). The turnover of plant protection 
products is a large source of income for many chemical companies. Figure 2 shows 
the sales of the leading seed and herbicide producers worldwide.  

 

 
Figure 2: Sales of the leading seed and herbicide producers worldwide in 2014 (in 

billions of US dollars), ). Source: Statista  
 
In this work, the three most important plant protection products manufacturers 

Monsanto, Syngenta and Bayer CropSience are examined in detail. The largest 
producer of glyphosate is the American chemical company Monsanto, which sells the 
compound under the name of Roundup. Monsanto was also the first company to 
hold a patent on glyphosate. Syngenta is a leading global agricultural company 
headquartered in Basel, Switzerland. In addition to plant protection products, the 
company produces seed and seed treatment as well as products for use in gardens 
(Syngenta, 2015, para. 1). Syngenta also has a glyphosate-containing compound, 
which is marketed under the name Touchdown (Syngenta, 2015, para. 3). In addition 
to BASF, Bayer AG, which also includes Bayer CropSience, is the largest company in 
the German chemical and pharmaceutical industry (Statista, 2015, para. 1). The Bayer 
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CropSience company also produces two glyphosate-containing weed killers. These 
can be purchased under the name " Bayer Garten Unkrautfrei" or " Bayer Garten 
Langzeit-Unkrautfrei Permaclean" (Federal Office for Consumer Protection and 
Food Safety, 2015). 

 
III. Glyphosate Controversy 
On March 20, 2015, the Cancer Research Agency (IARC), a division of the World 

Health Organization (WHO), published a meta-study on glyphosate in the medical 
journal "The Lancet" of Elsevier Publishing. 

In this article, the WHO's cancer research agency published an assessment of the 
carcinogenicity of five organophosphate-containing plant protection products: 
glyphosate, malathion, diazinone, tetrachlorvinphos and parathion. It includes a 
summary of the final evaluation and a brief explanation of the glyphosate study. The 
related IARC press release mentions that this text was also published online on the 
"The Lancet Oncology" webpage (IARC, 2015, para. 1). 

The article of the IARC states that the researchers classify the weed killer 
glyphosate as "probably carcinogenic in humans" and thus a classification in group 
2A takes place. This classification is used by the IARC if there are limited indications 
in humans and sufficient evidence of a carcinogenic effect in the laboratory. The 
publication in the medical journal "The Lancet" also refers to a limited evidence that 
glyphosate can trigger the cancer type Non-Hodgkin's lymphoma in humans. As 
evidence for this claim, IARC cites several studies, most of which are from the 
agricultural sector, published in 2001 in the US, Canada and Sweden. The agency also 
notes that there is convincing evidence of the carcinogenic effect of glyphosate in 
laboratory testing. According to the IARC, the United States Environmental 
Protection Agency (EPA) in 1985, based on cancer tumors that occurred in mice, had 
originally classified glyphosate as "possibly carcinogenic in humans", which 
corresponds to group C in the IARC classification. In 1991, the US EPA changed its 
classification of glyphosate from Group C to Group E "non-carcinogenic in humans" 
after re-evaluating the mouse study. According to the Lancet article, the US EPA 
Scientific Advisory Board noted that the revalued results of the glyphosate study were 
still significant, as two statistical tests recommended by the IARC Preamble were 
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used for evaluation. The working group of the IARC, which is responsible for the 
evaluation of the results, took into account the important findings from the US EPA 
report but also some new positive results, which concluded that there is sufficient 
evidence of the carcinogenicity of glyphosate in laboratory screening. In addition, 
glyphosate causes damage to DNA and chromosomes in human cells, and negative 
results have been found in tests where bacteria were tested. A study in test subjects, 
after glyphosate mixtures had been sprayed near the test persons, showed elevated 
blood marker values indicating chromosomal damage. 

Furthermore, the IARC explains in its article how people come in contact with 
the pesticide glyphosate. The plant protection product is currently the most 
commonly produced weed killer in the world, most commonly used in agriculture. 
Especially since the introduction of genetically modified plants which are resistant to 
glyphosate, the use of glyphosate has greatly increased. The pesticide is also used in 
forestry, in towns and in private gardens. Glyphosate has already been discovered in 
the air during spraying on the field, as well as in water and food. The population is 
particularly exposed to the poison when it lives near fields treated with glyphosate, 
when using the agent e.g. in a garden or by the intake of food. The IARC, however, 
emphasizes in its letter that the amount of glyphosate found in the mentioned contact 
possibilities is low. 

Finally, the IARC explains in its publication how the examinations for the 
glyphosate study were carried out. The evaluations were carried out by international 
expert committees. The experts were selected based on their experience and freedom 
from conflicts of interest, whether apparent or real. For the study, 17 experts from 
eleven countries were selected to assess the carcinogenicity of the five 
organophosphates mentioned above. The experts meeting took place from the third 
to the tenth of March 2015 and was followed by an almost one-year examination and 
preparation by the IARC Secretariat and the Working Group, which involved a 
comprehensive review of the latest available scientific evidence. According to the 
publication procedure, the working group considered "reports published or accepted 
in publicly available scientific literature". However, no overview tables from online 
publications were examined when they were not detailed enough for an independent 
evaluation. 
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Three days after the publication of the IARC, the Bundesinstitut für 
Risikobewertung (BfR) stated its evaluation of glyphosate creating a controversy 
which was covered in the German press. 

In its opinion, the Federal Institute for Risk Assessment (BfR) states that the 
active substance glyphosate is classified as non-carcinogenic after the evaluation of 
existing studies by national, European and international institutions responsible for 
health assessment. The BfR cites the publication of the IARC evaluation of 
glyphosate in the magazine "The Lancet" as the reason for its own classification. The 
text also states that BfR has commented on this "as a rapporteur for the active 
substance glyphosate in the course of the EU re-evaluation [...]" (BfR, 2015, para 2). 
It continues with the breakdown of the procedure of the IARC. The BfR names the 
number of the experts involved and states that four organophosphates have been 
classified as non-carcinogenic. In the next section, the BfR criticizes the classification 
of glyphosate in group 2A by the IARC and considers it "scientifically poorly 
comprehensible" and "apparently documented with only a few studies" (BfR, 2015, 
para 4). In addition, it criticizes that an exact assessment of the IARC evaluation is 
not yet possible, since the monograph on which the the IARC classification is based 
had not yet been published. The BfR then evaluates the indications on which the 
statements of the IARC are based. That is the increased risk for non-Hodgkin's 
lymphoma, which the IARC derives from three studies from the USA, Canada and 
Sweden. The BfR, however, states that the risk of the above-mentioned cancer has 
not been confirmed in other studies. Finally the BfR talks about its own work and 
points out that in its report to the European Union, it has evaluated far more studies 
than the IARC and that there is no evidence for a connection between glyphosate 
and non-Hodgkin's lymphoma or other types of cancer. The BfR publication states 
that the IARC pointed at certain studies from animal experiments as evidence of the 
carcinogenic effect of glyphosate. However the BfR had examined the same studies, 
but concluded that the pesticide is not carcinogenic. The BfR notes that it does not 
know how many of the eleven studies that were available to the BfR were also used 
by the International Cancer Research Agency of the World Health Organization. 
"Skin tumors by a highly concentrated, skin-irritating formulation with the active 
substance" that were mentioned in the IARC article are also nor reason for the BfR 
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to classify glyphosate as carcinogenic (BfR, 2015, paragraph 7). Once again, the BfR 
emphasizes that carcinogenicity of glyphosate can not be derived from the IARC 
article. Finally, the Federal Institute for Risk Assessment notes that it is quite 
common for different bodies to arrive at different results when evaluating studies. As 
soon as the monograph of the IARC is available, the BfR will examine it closely. 

On June 25, 2015, the glyphosate controversy was further heated when the 
political party Bündnis 90 / Die Grünen published a study on glyphosate residues in 
mother's milk (Bündnis 90 / Die Grünen, 2015). Die Grünen had collected their 
mother milk samples from 16 breast-feeding women from eight federal. The samples 
were tested by a Leipzig laboratory for a potential glyphosate load. All women had a 
normal diet and were not in direct contact with the plant glyphosate. All 16 mother 
milk samples showed a glyphosate content of 0.2 to 0.4 nanograms per milliliter. 
According to Bündnis 90 / Die Grünen, this is far above the maximum drinking 
water level of 0.1 ng / ml. The party called on the federal government to ban 
glyphosate until its carcinogenic effect is clear (Bündnis 90 / Die Grünen, 2015, para. 
3-5). 

 
Immediately many German newspapers jumped on this story. The Federal 

Institute for Risk Assessment (BfR) responded to the media buzz caused by Bündnis 
90 / Die Grünen with a separate press release. 

"According to media reports, one study has tested 16 samples of mother's milk 
and urine (the same women) for glyphosate residues with an ELISA test. However, 
the ELISA tests known to the BfR are intended for the determination of glyphosate 
in water samples, suitability for milk is not proven. The most sensitive analytical 
method suited for milk (the determination by means of liquid chromatographic 
methods) allows only a determination limit of 10 nanograms per milliliter. However, 
the findings in mother milk are clearly below this and can not be assessed without 
precise statements on the analytical method used. In the media reports, it was 
problematized that in the mother milk samples the glyphosate residues determined 
were above 0.1 nanograms per milliliter, which corresponds to the drinking water 
high level for pesticides. For pesticide residues in baby food, the maximum 
permissible maximum content is 0.01 milligrams per kilogram (10 nanograms per 



104 
 

gram) of food. This maximum content is thus a hundred times higher than the 
quoted drinking water value. To date, the BfR has neither the original study nor 
sufficient methodological information on the analytical methods and the sampling. 
Therefore, the present data can only be tentatively estimated. Only when all the 
necessary data are available an assessment is possible. "(BfR, 2015, para. 2-3). 

 
Quality Journalism 
I. German press council and press code 
The Pressekodex was written in 1972 by the German Presserat in cooperation 

with various journalistic professional organizations. It contains ethical principles 
which are binding for journalistic work (Noelle-Neumann, Schulz & Wilke, 2009, p. 
392). The Deutsche Presserat is responsible for compliance with the obligations 
defined in the press code. These are 16 guidelines completed by 42 directives. In 
addition, Deutsche Presserat monitors freedom of the press in Germany as well as 
the allowance for unimpeded access to news sources. It takes care of the concerns of 
journalists and is in charge of the elimination of shortcomings in the press sector 
concerning the press code. The Deutsche Presserat is also the agency where 
complaints from publishers, readers and journalists concerning violations of the press 
code are received and processed. The Presserat decides on a case-by-case basis on 
how a violation is punished. As a measure it is entitled to a “well-founded complaint 
without a measure”, a “reference”, the “disapproval”, a “public complaint” and, as a 
special case, the “non-public complaint”.  

Since 2005 the number of complaints addressed to the Deutsches Presserat has 
almost tripled, as Figure 3 shows. Most complaints were against local and daily 
newspapers. 
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Figure 3: Complaints received and processed by Deutscher Presserat: Source: 

Deutscher Presserat/Statista 
 
II. Journalistic due diligence 
In the first place, truthful reporting is a prerequisite for journalistic diligence. This 

obligation is also laid down in the Bavarian press law in Article 3 (2): "In order to 
fulfill this task, it has the duty to truthful reporting and the right to obtain 
information, information and criticism without hindrance" (Pressrecht, 1949, Article 
3, para. 2). This also includes the precise examination of sources and informants. In 
addition to the duties mentioned, a journalist should always listen to all the persons 
concerned, and not just those whose opinions he himself represents. All stakeholders 
must be given the opportunity to comment. The balancing of the public interest in 
the protection of privacy must also be considered. Another important rule of due 
diligence is that people enjoy more protection than groups. However, one principle 
always applies: the greater the accusation, the more careful research has to be done, 
rumors alone are not enough. If the journalist develops doubts in the course of his 
research, these are also to be mentioned by the journalists. Particular caution should 
be exercised when using material from other media or anonymous sources. In this 
case an accurate review and, where appropriate, restraint must be considered. 
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Research Method: 
During the this study, all articles of german print media found in local 

newspapers, the nationwide newspapers the Süddeutsche Zeitung, Frankfurter 
Allgemeine Zeitung, Bildzeitung and the newsmagazine DER SPIEGEL, containing 
the keyword "glyphosate" were subjected to a content analysis. The period of the 
articles published was limited to 20 March 2015 until 16 November 2015. This time 
frame was chosen since it covered the controversy about the potential carcinogenic 
effect of glyphosate created by the contradictory publications of the IARC and the 
BfR. During this period the reporting was the largest and after 16 November no new 
findings regarding this issue were published in the media. The articles were searched 
with the help of several full-text databases and saved in full text.  

The investigated media were carefully selected to give a representative impression 
of the German print media landscape. For a general impression about the 
publications status throughout the German press a keyword search for glyphosate 
was performed using the full text database WISO. This database provided by 
GENIOS contains 146 million full texts from the daily and weekly press. The 
database was used to look into the local newspapers market where the selection 
within the WISO database gives a representative overview of the local glyphosate 
media coverage. 

In addition, nationwide newspapers were examined. The Süddeutsche Zeitung is 
(SZ) is on e of the largest newspaper in Germany and one of the most popular daily 
newspapers in southern Germany. From Monday to Saturday, the SZ will provide 
news and background information from politics, business, feuilleton, panorama, 
media, sports and science (Süddeutsche Zeitung, 2015, para. 1). Published in Munich 
and with a circulation approximatly 400 000/quarter the liberal/left wing-ish daily 
newspaper could be compared to Le Monde in France. The Frankfurter Allgemeine 
(FAZ) has always been regarded as a quality medium in the German press landscape. 
The FAZ. informs more than a million. It provides thoroughly researched facts, 
precise analyzes, discursive positions, and comments. The FAZ sees itself as a liberal-
conservative voice of German elites in business, politics and culture. (Frankfurter 
Allgemeine Zeitung, 2015, p. 9). The tabloid BILD, published in the Axel Springer 
publishing house, was for a long time the fastest daily newspaper in Europe. The 
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circulation is around 1800000 copies. BILD has been the subject of numerous public 
discussions and criticism for decades (Bild Zeitung, 2015, para. 1). DER SPIEGEL is 
the largest weekly news magazine in Europe. It deals with topics from the fields of 
economics, politics, sport, medicine, culture, science, technology, entertainment, the 
media and society (Der Spiegel, 2015, para 1). Published in Hamburg DER 
SPIEGEL has a circulation of approximately 380,000 / quarter. The news magazine 
characterizes itself as a left wing-ish and is comparable to L'Express in France. For 
Süddeutsche Zeitung, Frankfurter Allgemeine Zeitung, BILD and DER SPIEGEL 
keyword searches were also carried out in full-text databases. 

 
Results 
I. Article Forms 
A total of 158 articles were considered for this study within the set period. These 

articles were initially assigned to the classical journalistic article forms: report, 
comment, news and interview. In the surveyed articles 123 reports, 22 comments, ten 
reports and three interviews can be found. Figure 4 shows the distribution of article 
types graphically.  

 

 
Figure 4: Glyphosate Articles: Distribution of Article Forms  
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II. Article Opinions 
For this study, the opinions expressed by the journalists in the articles on 

glyphosate were examined. After researching and analyzing 158 articles found as 
described above, three different opinion groups about the glyphosate controversy 
came up. The following presentation of the results first looks at the total quantity of 
all the articles considered, and then shows the distribution in relation to the individual 
newspapers and magazines considered. 

Neutral reporting: The most frequently expressed opinion is the "neutral", which 
includes all the articles that have both the opinion of the International Cancer 
Research Agency of the World Health Organization (IARC) and the Federal Institute 
for Risk Assessment (BfR) in their text and presented without any weighting. 

Negative reporting: The second most common finding in the examined articles is 
that glyphosate is "bad". This opinion includes all articles that are manifestly negative 
about glyphosate, or are contrary to BfR's opinion. 

Positive reporting: The smallest part of the reporting makes the evaluation 
glyphosate is "positive". All the articles that were included in this opinion had clearly 
expressed themselves in favour of glyphosate or the opinion of the BfR, or the 
studies of the IARC negative. 

Excluded from this division into neutral, positive and negative are articles dealing 
with the mother-milk scandal, as well as depreciated texts, which were mis-marked, as 
well as articles that did not express an opinion for, against or neutral to glyphosate, 
but delt with other problems in the agricultural sector.  

The opinion distribution in positive, negative and neutral of the evaluated articles 
of local media, which resulted from the WISO search, is illustrated below. A total of 
76 articles were reviewed for their opinion, with 54 being neutral about glyphosate. 
15 times, the journalist's opinion was negative and seven times positive. The mother-
milk scandal was mentioned in 14 cases. 

Figure 5 shows for four of the newspapers examined, namely the Frankfurter 
Allgemeine, Süddeutsche Zeitung, Bildzeitung and Spiegel, the distribution of 
opinions based on the number of articles about glyphosate.  
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Figure 5: Glyphosate Articles: Distribution of expressed opinions. 
 
The chart shows that the most frequent reporting type is the neutral one, 

followed by the negative one, which, however, is decisively influenced by 
Süddeutsche Zeitung reporting. These four major German newspapers had not been 
impressed by the mother´s milk scandal in comparison to the local media. 

 
III. Journalistic Due Diligence 

Within the scope of the content analysis, it became clear that the local press had 
large deficits in journalistic research. The investigation could prove errors with the 
following local newspapers: Bayerische Rundschau, Leipziger Volkszeitung, 
Westdeutsche Zeitung, Frankenpost, Ostthüringer Zeitung, Westwälder Zeitung, 
Kölner Stadtanzeiger, Berliner Morgenpost, Bayerische Staatszeitung, Wormser 
Zeitung and Badische Zeitung. They made imprecise or even false statements about 
the glyphosate studies, had confused times, did not carefully review the press releases 
and contacted no expert or even the wrong one on the subject. This was especially 
noticeable with the mother's milk scandal. Many lokal newspapers took over the press 
statement from Die Grünen without questioning them. 
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Conclusions 
As expected, the prevailing journalistic article form in glyphosate reporting is the 

report and the news message. Apart from individual deviations which may be due to 
the political orientation of the respective newspapers, the predominant attitude of the 
articles on the Glyphosate controversy is neutral. The main reason for this is certainly 
the very complex scientific subject, which in fact requires editing by specialist 
journalists with a scientific background. Especially in the local press or in tabloid 
newspapers such specialists do rarely exist. The workaround in these editorial 
departments may therefore be choosing an article form which is close to the original 
source and keeps a neutral opinion. A lack of specialist journalists in the local press is 
also likely to explain why serious mistakes have been made in the reporting of the 
glyphosate controversy especially in local print media. Many breastfeeding mothers 
were unsettled by the apparent glyphosate burden of mother's milk because they saw 
a health risk for their baby. In this case it is particularly clear what the consequences 
of inaccurate research and incorrect reporting can be. Another aspect that could not 
be investigated within the scope of this study is the economic decline in the print 
media in recent years. The steady downturn in circulation, the resulting shortage of 
advertising revenues and the associated cost-cutting measures are likely to contribute 
a large portion of insufficient and faulty reporting. This may also be reflected in the 
increasing number of complaints at the German press council. It remains to be seen 
how the quality of the reporting on complex topics like glyphosate will be handled in 
the future as the media reception of consumers migrates to online and social media 
more and more. 
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Pesticides, the Ghost of Danger? 
 

Politics Between the Power Influence of Agricultural Production 
Industries, Chemical Groups, and Consumers 

 
Jürgen Fischer 

 
 
Introduction 
The most popular discussion of pesticides is about the substance named 

glyphosate, mostly known and used in the cocktail of various pesticides named 
“Roundup”, which is produced by the U. S. company “Monsanto”.  The ghost of 
danger that the public is afraid of shows up in headlines like:  

„Glyphosate found in German beer“. Unbelievable. The Munich Environmental 
Institute has found glyphosate in beer, but in such small amount that you have to 
drink more than 1000 liters of beer – per day – to get a toxic impact. The German 
Farmers Association “Deutscher Bauernverband” has, on the other hand, published a 
press release on June 3rd, 2016, with the title: “Glyphosate insures the 
competitiveness of European agriculture”1. Here is an extract: “Glyphosate insures 
the competitiveness of European agriculture. This supports sustainable farming in 
European Agriculture.”2 Further on: “The use of glyphosate makes a better treatment 
of soil  possible, and thus less CO2 is released from the soil. In comparision to 
organic farming methods, the use of glyphosate is therefore the better alternative.”3 

Another pesticide that is a chemical product is chlotianidin, a so-called insecticide 
against the corn rootworm. Unfortunately this product has also killed hundreds of 
swarms of bees. And who can remember the pesticide DDT of the 1960ies? Nobody 
talks about it, because it has been forbidden long time ago. But there is still 
contaminated soil to be found in our environment. And there are many other 

                                                           
1 “Glyphosat sichert die Wettbewerbsfähigkeit der europäischen Landwirtschaft”. 
2 “Glyphosat sichert die Wettbewerbsfähigkeit der europäischen Landwirtschaft. Dies trägt zur nachhaltigen 

Bewirtschaftung in der europäischen Landwirtschaft bei.“ 
3 “Die Verwendung von Glyphosat ermögliche eine minimale Bodenbearbeitung, so dass weniger CO2 aus 

den Böden freigesetzt werde. Im Vergleich zu alternativen ackerbaulichen Methoden ist der 
Glyphosateinsatz also die bessere Alternative.” 
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pesticides that are useful on one side, but on the other side can be very dangerous. It 
is a failed conviction that a pesticide only kill the species that it is made for. It always 
endangers other life forms as well.  

Are pesticides really health damaging? It has not been definitely proven that 
glyphosate causes cancer. It has not been verified, either, that genetic manipulation 
causes health damages. There only is the possibility that it causes health problems. It 
has, however, been verified that farmers and users of pesticides get health problems if 
they spread the pesticides out in an high concentration without wearing any 
protection. Companies are refusing responsibility, though, with the argument the 
pesticide has been used the wrong way, or in only a small concentration that is not 
toxic.    

The relevant question therefore is: Who is responsible to legalize or to prohibit 
this product? It is politics. Politics are played by politicians. And each politician has 
his own convictions and ideologies.  But how do they make decisions? Where do they 
get their information from? In other words, what spirit defines what food we get on 
our plate? 

It is not only the product itself that is part of the ghost of of danger the public is 
afraid of; it is also the power relations between politics, industrial agriculture, 
associations of agriculture and consumers.   

At the moment, the “bad boy” in industrial chemistry seems to be the U. S. 
company Monsanto. This company is, however  not the only bad boy in a bad game. 
There are about 23 of these “ghosts of danger” worldwide. Do we need ghost 
busters? Another global player, for example, is the German gigantic chemistry 
company Bayer. Recently, Bayer has made an offer of 66 billion Euros to buy 
Monsanto, and Monsanto has agreed. Bayer never would have made such an offer 
without a purpose of profit. The turnover of Monsanto in 2015/2016 amounted to 
13.5 billion Euros, with a profit of 1.3 billion Euros.4 .  Bayer’s huge investment 
would generate not only profits on a long-term scale, but also a concentration of 
agricultural power with the intention of ruling the agricultural world.  

                                                           
4  For example, manager magazin of October 5, 2016 (“Gewinn von Monsanto bricht ein“, 

http://www.manager-magazin.de/unternehmen/artikel/bayer-gewinn-von-monsanto-bricht-um-40-
prozent-ein-a-1115307.html), last visited on October 6, 2016. 
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If there is a small scandal like glyphosate in the media, it releases immediately an 
enormous indignation of politicians, seeking for protection of consumers, farmers 
and the environment. There are calls that we would need stricter laws. Farmers 
associations and the industry then antipicate a horrible losses. Thus, politics are 
captured in a triangle in the middle of the power relations between the companies 
and the stakeholders of healthy farming and the protection of consumers. 

But thanks to the Green party, the big trend of farmers and consumers has 
become to avoid chemical products. With support of Green politics, organic farming 
without any artificial pesticide is growing. The organic movement shows that it is 
possible to “feed the world” without depending on various companies and their 
products, and without any kind of artificial pesticides. Organic farming knows that in 
nature there has always been and will be a good and a bad. And the balance keeps it 
healthy.  

The following remarks are based on my personal experience of my work in local 
politics and the EU parliament. I only can convey my point of view.    

 
How to Ban Pesticides? 
The mass distribution of pesticides is not an agrarian necessity. It depends on a 

large scale on capital and political decisions.  
The science program  “Odysso” of the  German Südwestrundfunk (“South West 

Broadcasting company”) reported on September 24, 2015, that experts have not been 
surprised to find residues of pesticides in food, as glyphosate had been existing for 40 
years. Every year, 5,500 tons of glyphosate are thrown on German fields. 

In comparison, 40,000 tons of pesticides altogether, and that also means 
fungicides, insecticides, and herbicides, are spread on German fields. For decades, the 
healthcare and approval authorities in the USA and Canada, and also the WHO itself 
have said that there would be no risk of cancer. The  German Federal Authority for 
Risk Assessment (Bundesamt für Risikobewertung – BfR), too, was unable to see any 
danger of health. Of course, it is always a question of concentration and duration of 
the exposure. A glass of wine can be healthy, but  a bottle every day would certainly 
not be. 
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In March 2015, suddenly, the International Agency for Research on Cancer of the 
WHO declared glyphosate as probably carcinogenic. Roland Solecki of the BfR 
commented this as follows: ”That agency has done research only on the possible kinds 
of danger. To conclude on a real danger for humans is not justified“.   

It also has not been proven that pesticides cause hormonal disorders. But the 
contrary has not yet been verified, either. Therefore, before such substances are 
released out into our world, would it not be better to use alternative products, like 
natural pesticides?  

With this in mind, the Green party in the European Parliament has formulated  
 
Seven Reasons To Ban Glyphosate.  
 
The following explanations are extracts of the publication “Seven Reasons To 

Ban Glyphosate” of the Green Party/European Free Alliance group in the EU 
Parliament of February 29, 2016 5 , that are quoted here literally and without 
alterations in the wording.  

 
“It's Time To Stand Up To Monsanto! 
What is glyphosate, and why should you be worried about it? 
 
Glyphosate is a chemical used in herbicides such as Monsanto's Roundup and 

recently became the most used agricultural chemical of all time. Despite this, there's a 
good chance you won't have heard of it, and the chemical giants would probably be 
happy if it stayed that way. 

Why? Well, in addition to being so extensively used, glyphosate has also proven to 
be highly controversial, with serious concerns being raised about its safety. The 
licence for its use in the EU expires at the end of June, giving the European 
Commission a perfect opportunity to ban it. 

Unfortunately, the Commission appears to have made up its mind already, and 
has brought forward a proposal to extend the license until 2031. This will be the 

                                                           
5  Published at <http://eat-better.greens-efa.eu/seven-reasons-to-ban-glyphosate-15234.html> (retrieved 

on 10/09/2016). 

http://europe.newsweek.com/glyphosate-now-most-used-agricultural-chemical-ever-422419?rm=eu
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subject to the approval of a meeting of EU government officials on 7-8 March. With 
the Commission apparently keen to push this through in a hurry, it is vital that the 
arguments in opposition to its renewal are aired as soon as possible.  

Here are our seven reasons why glyphosate should be banned in the EU: 
 
One: It could be seriously damaging your health 
There is an ongoing and heated scientific debate as to whether or not glyphosate 

is carcinogenic. While the World Health Organisation's International Agency for 
Research on Cancer has concluded that glyphosate is "probably carcinogenic in 
humans", the European Food Safety Authority (EFSA) found the opposite. 
Glyphosate-based herbicides are used not only in agriculture, but also in public and 
private gardens, potentially putting both farmers as well as consumers at risk.  

Studies also show that herbicides containing the chemical act like endocrine 
disrupters - substances which play havoc with our hormones, and which can impact 
on fertility. 

The EU should ban glyphosate until it is proven to be safe. 
 
Two: It's a threat to animals and plants, too 
It's not just human health that may suffer as a result of glyphosate. EFSA found a 

high long-term risk to animals, including farm animals such as cows and sheep. The 
German Environment Agency has also found significant adverse effects on 
biodiversity due to pesticides in general and glyphosate in particular. Glyphosate does 
not only kill target weeds, but also useful herbage in and close to fields treated with 
glyphosate.  

Given the risks glyphosate presents to animals and biodiversity, the EU should 
reject its license. 

 
[Reasons Three to Five not printed here] 
 
Six: Lack of transparency 
Not only are there gaps in the evidence, key studies are being hidden from public 

scrutiny. Key conclusions of EFSA's report with regard to the carcinogenicity of 

http://www.nature.com/news/debate-rages-over-herbicide-s-cancer-risk-1.18794
http://monographs.iarc.fr/ENG/Monographs/vol112/index.php
http://monographs.iarc.fr/ENG/Monographs/vol112/index.php
http://www.efsa.europa.eu/sites/default/files/scientific_output/files/main_documents/4302.pdf
https://www.anses.fr/fr/system/files/BVS-mg-017-Crettaz.pdf
https://www.umweltbundesamt.de/themen/chemikalien/pflanzenschutzmittel/glyphosat
http://corporateeurope.org/efsa/2016/02/key-evidence-withheld-trade-secret-eus-controversial-risk-assessment-glyphosate
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glyphosate are based on those unpublished studies, which were produced by the 
industry themselves. It is unacceptable that these unpublished studies are being 
allowed to outweigh the publically available information. 

Further, more than 80% of the national experts involved in the EU's assessment 
of glyphosate refused to have their names disclosed to the public, thereby avoiding 
any assessment of possible conflicts of interests.  

The Commission should not be allowing glyphosate to remain in use on the basis 
of secret, industry funded reports assessed by people who won't publicly declare their 
interests. 

 
Seven: There are alternatives! 
Organic farmers have demonstrated the same thing time and time again - 

glyphosate is not necessary for productive farming. The farming of the future is 
working with nature not against it. It relies on high biodiversity and a high variety of 
crops and structures, crucially avoiding the vast monocultures that attract pests in the 
first place, or the continuous cropping on fields that allows the pests to build up in 
soil and vegetation.  

The use of glyphosate is linked to a highly intensive agriculture that is simply not 
sustainable. There are safer, non-chemical alternatives to glyphosate which are equally 
effective ways of tackling weeds (see statement by German Environment Agency6).”  

 
Lobbying, A Ghost of Horror?  
Lobbying can be like the activity of a ghost. Lobby groups are in some ways 

invisible, take influence on administrations and are whispering in politicians’ ears. But 
let us start with the good points of lobbying: The world is getting more and more 
complex.  Lobbyists pose their assertions and statements. You can believe them or 
not. Politicians have to find out what could be correct or not. How can a member of 
parliament get the information she needs to vote correctly? Rational political 
statements take time, to weigh the good and the bad. How much benefit would help? 
Companies and associations all follow their own interests.   

                                                           
6  ”German Federal Environment Agency criticizes the extensive use of glyphosate”, 

<https://www.umweltbundesamt.de/themen/uba-kritisiert-uebermaessigen-einsatz-von-glyphosat> 
(retrieved on 10/09/2016).  

http://corporateeurope.org/food-and-agriculture/2016/01/eu-review-weedkiller-glyphosate-adds-secrecy-controversy
http://www.bionext.nl/sites/www.bionext.nl/files/biologica/banners/reganold_2016._organic_farming_in_xxi.nature_plants.pdf
https://www.umweltbundesamt.de/themen/uba-kritisiert-uebermaessigen-einsatz-von-glyphosat
https://www.umweltbundesamt.de/themen/uba-kritisiert-uebermaessigen-einsatz-von-glyphosat
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So it is clear, that they want to get influence on the political decisions in order to 
support their interests.  And, there is a competition between political parties. Who 
follows which ideology? 

The lobbying business concerning agriculture in Brussels is quite strong with 
about 3000 members in that sector.  

The German Farmers Association has about 380,000 Members. Some of them are 
employees of big companies. Of course, the German Farmers Association holds an 
office in Brussels. In comparison, IFOAM, the International Foundation of Organic 
Movements has about 330 member organizations worldwide. So they need an office 
in Brussels, in order to fight for their interests.  

The battle between the EU Commission, the European Parliament, and political 
convictions can be demonstrated by the following example: As starting point, we 
have the expiration of the authorization for glyphosate. The WHO declared there was 
a possibility that glyphosate would cause cancer and other damages to health. The 
EU Commission then recommended to prolong the authorization for glyphosate for 
15 more years. The Greens pleaded for three years.  As a reaction, the Commission 
proposed seven years and the Green party three years again. Back and forward over 
two years. Decisions are negotiated like on an Arabic souk. Finally the EU Parliament 
decided it would be three years, and the Commission accepted. But why three years? 
Because research of the European Chemicals Agency about whether there is toxic 
impact is still running. It will need about 18 months or maybe a little more, to  clear 
the facts. Afterwards, the members of the European Parliament will need about one 
year to prepare its new regulation.  If it is not clear that it causes health problems, you 
cannot ban the substance. So we will see what happens. 

Of course, there had been a massive influence of lobby groups on the European 
Commission that it should grant the authorization for 15 years. 15 more years means 
more profit.  

Most often, associations are influenced by companies; they receive information 
and other benefits. And politicians and their parties, do the not engage in lobbying, 
too?  
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Conclusion 
Banning glyphosate in EU is one step. But banning toxic pesticides in general is 

better. The political and legal task should be to create regulations that deal with the 
entire problem of pesticides. Glyphosate is the most used substance in Pesticides 
worldwide. So it is correct to prohibit it. But what is coming next instead of 
glyphosate? We should ban all pesticides, not only glyphosate which is just a part of 
the toxic cocktail. 

Alternative farming based on organic methods would be better. The natural battle 
against vermin, diseases, or harmful herbs could be regulated by seasonal change of 
crop, predators, or natural herbicides. Another point would be to accept losses in 
harvesting. Give back parts of the harvest to the nature. And do not believe the 
promises of large industrial companies.  

Money is the goal of industries and organic farming, but it depends on the 
quantum of greed, the main ghost of power relations. Unfortunately, the agricultural 
sector is a moneymaking machine, because the entire world needs agricultural 
products. Humans have to eat.  

It needs counterforces like organic agricultural methods to fight against the 
desirous and greedy large companies. As IFOAM has put it: „ Uniting the organic 
world“.  

I plead for an economically ecological world. To make money, but in a 
sustainable, social and healthy sense. The spirit of danger, the ghost of horror, is 
difficult to tame. We have to try. I have a dream that one day we can feed the world, 
without concentration of few agricultural industries. I have a dream that one day, we 
respect farming, we respect environment, and we respect nature. Working together 
with nature, not against nature. Long live diversity. 
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Round Table: Discussion on June 18, 2016  
at the University of Applied Sciences in Ansbach 

 
 
Bernhard Kreße: 
We are starting now our round table on the feedback of the public debate on 

legislation to jurisprudence concerning pesticides and electromagnetic waves. To my 
left is Jürgen Fischer, could you please give a statement. 

Jürgen Fischer: 
Besides my ordinary work, I used to work at the European Parliament. This is 

why I have, or rather had, access to some information. We have discussed about all 
those problems during the last few hours. Where there are no problems, there are no 
politics, and the big problem is that our topic is so vast and so complicated and 
complex that it is really hard to find a good solution. What can we do against or with 
or for pesticides or the electromagnetic wave problem? As a politician you’re always 
between all chairs. It does not matter what you do, you’re always wrong in some 
ways. You just look at and concentrate on the needs of your voters and your clientele 
of voters. This is how politics works in very short words. 

Bernhard Kreße: 
I have taken along from yesterday’s and today’s sessions as well as from the 

sessions last year, that the problems we have do not concern at all the public debate 
on legalization or jurisprudence concerning our subjects because the public debate is 
dominated by several actors. The main actor is, of course, the press, because they 
instigate, they institute public debates. The press, as far as I have heard from the 
presentations of yesterday, is vastly influenced by non-governmental organizations 
who have a tendency to communicate negative information on electromagnetic waves 
and pesticides, which leads to a rather negative debate on these issues in the press 
and in the public. Therefore I would say that in public debate, the issue of risk and 
danger is not weighed objectively enough. On the other side, we just heard that also 
in the presentations, the politicians are, of course, influenced by public opinion 
because they wish to be reelected. But they are also under the influence of lobbyists, 
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and the lobbyists are rather on the side of the industry due to their financial power. 
Because of this financial power they have the possibility to do this lobby work.  

Therefore the politicians are between all chairs, like you said: on one hand the 
risks, on the other hand the industry with all those employment issues. So I would say 
that concerning the mere public information that is given, the politicians do have the 
possibility to soundly weigh the arguments in favor of a pesticide and against a 
pesticide. How they weigh it and whether they weigh it correctly, that is another 
question. But I do not believe that it is a problem of information or non-information 
of politicians. This leads me to my third and last point. The only one who can be 
really seen as objective in this issue, because he is neither subject to lobby work nor is 
he subject to any press influence, is the judge. Because the judge, he applies the law, 
he is forced by law to weigh the risks correctly. And he will ask for expertise, for 
traditional expertise supplied by the plaintiff and by the defendant. Of course the 
plaintiff will furnish expertise that is good for his cause, as will do the defendant with 
respect to his cause. Therefore the judge is, like the politicians, objectively informed. 
He has all relevant information, but he has no personal interest in the outcome of any 
proceedings, and that is why I believe we do in fact not have any problem concerning 
the public debate, concerning pesticides and electromagnetic waves. Thank you.  

Thomas Weidenbach: 
What have I got from the discussions yesterday and today? I would say, I cannot 

really see what I would understand to be a public debate. There is no exchange of 
arguments when it comes to pesticides because the public debate is mainly focused 
on one single product from one single company, glyphosate. It is much too much 
focused on this issue, and this does not happen with an exchange of arguments, but 
with an exchange of positions: if you are in favor or if you are against this product. 
And there is an enormous lack of scientifically based arguments. Due to the one fact 
that companies like Monsanto and other companies are not overt, and are keeping 
secret a lot of or at least some information. But on the other side we see the tendency 
of environmental NGOs to produce their own scientific analysis and data which 
often bias even the lowest standards of science. And it is very hard as a journalist to 
judge or to really get informed about these arguments.  
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You have to have journalists with a lot of experience and a scientific background 
or at least experience with scientific issues in order to really be able to judge the 
arguments in this public fight. There is a big lack of quality journalism, and there is a 
need of qualified journalists for such a debate to really come to an exchange of 
arguments or inform the public in the sense that they can participate in this 
discussion. The public does not debate anything. There are NGOs demanding 
something, there are chemical industries rejecting something, and there are some 
political parties who say this or that. But a debate, an exchange of arguments, I think 
there is none right now.  

Elisabeth Lambert Abdelgawad: 
What I wish to pinpoint is the fact that the public debate has been much biased 

because a certain number of actors, who should be part of this debate, have no access 
to information or no access to relevant information, which is quite complex in these 
matters. So there is a need to raise awareness among actors, in particular NGOs and 
citizens, in order to get access to information because this right of access has been 
recognized by the EU institutions and also by authorities at the national level, but 
they are not really aware of that. The other thing I wish to mention is the fact that the 
access to information is also very important and fundamental for representatives 
whose victims have suffered from pesticides or from chemical products. Actually 
victims and their lawyers need to convince tribunals of a causal link between the 
chemical products and the disease they have suffered or are still suffering from, so 
there is a fundamental need to have access to the scientific studies in order to 
understand what sort of products are at stake, and this is a real challenge. And so the 
information is held mostly at national level by public administrations and at the EU-
level by EU institutions.  

But of course we must not forget the fact, and this has already been mentioned, 
that information is held mostly by corporate companies. And here the point is that 
law, as it is today, does not allow access to this information held by private 
companies, or only allows indirect access. There emerges a big concern because the 
legislator, political parties and the judicial hate uncertainty, they hate controversial 
studies they need to be reassured that there is a causal link from these products and 
the disease citizens may suffer from. So they hate uncertainty and at the same time 
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they don’t want to give too much power to scientific experts. So the consequence of 
that is that uncertainty favors mostly economic interest, in order not to hamper the 
economic development even if it may harm environment and health issues, and this is 
where we are now.  

Annie Martin: 
I pinpoint that even if a right of access to information exists, there are some 

important limits to this right. This right is part of the existing debate, and perhaps it 
would be a good thing for the actual debate to disclose more information like those 
covered by trade secret and property rights. But it seems to me that it is not sufficient 
to solve all the questions raised by pesticides because the questions to be raised 
concern international, political, economical and social problems of all the world. 

Bernhard Kreße: 
I would like to contest that we have a problem with access to information for two 

reasons. First of all, it’s true of course that we do not have access to documents that 
belong to private companies. I would say that it is a matter of human rights not to 
force private companies to give such information because private companies are not 
acting in public interest, but in private interest. So they have the right to follow their 
private interest without being bothered by having to give their information to the 
public, that is the first thing. The other thing is the causality issue. I understand, of 
course, that a plaintiff that has suffered damage from his handling with pesticides will 
have to prove causality in court. And I have read many, many judgments where such 
claims have been rejected by the courts because causality had not been proven. But 
we have to distinguish two things. The one thing is the risk emanating from a 
pesticide. There it is important to have information, but the information can be 
gathered by the judge himself. The judge could call on experts and the judge could in 
particular call on public authorities who have already gathered the relevant 
information. And indeed, the public authority has usually an expert role for the judge.  

Thus, in the end, the court has exactly the same information that the public 
agency would have given to its government or legislator when they draft laws. The 
other thing is the precise issue of causality. No paper whatsoever that could be in 
possession of any agency whatsoever will be able to establish a causal link between 
the prejudice of the concrete person that feels damaged and the impact of the 
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pesticide. Why? Because this person is an individual. It is just one matter of saying 
there is a certain risk. But whether this risk has become reality or whether the 
concrete person has been become ill from cancer because he just became ill from 
cancer, will not be solved by discussing the mere risk.  

Elisabeth Lambert Abdelgawad: 
Yes. So I have tried to convince you. 
Bernhard Kreße: 
The question is where is the problem? No information in the world will be able to 

establish the link of causality, no abstract information in the world will establish that 
link, and we don`t have an information problem because any judge can ask the public 
agencies, and the agencies have all the information. 

Elisabeth Lambert Abdelgawad: 
No, your first question, if I can remember it was about the fact that companies 

have the right to keep information for commercial issues. Yes, we agree on that. But 
the trouble emerges when commercial companies want to put on the market a new 
product. They have to prove, and it is their responsibility, that this product is not 
going to harm anyone, nor the environment. It is also the responsibility of public 
administrations, States and EU institutions to assess the risk linked to a new product. 
In order to do that, they need to have access to a certain number of scientific studies. 
And these studies, of course, are conducted by public laboratories, but they are also 
conducted by these private companies. And these private companies have to submit a 
certain number of scientific studies. So if there are scientific studies proving that 
there is no risk, I do not see why they could not submit this information to politicians 
in order to decide on the authorization of such products. Because what is at stake, is 
the health of human beings, animals, and the quality of the environment. And we 
know that it costs a lot of money. When you consider the costs linked to cancer in a 
country like France, it costs a lot of money to a country to support all these 
consequences. The second question has been related to the causality. Judges have the 
possibility to ask for expertise, but they do not always use this possibility because it 
may cost a lot of money, this is one argument raised by people interviewed at the 
European Court of Human Rights in Strasbourg. Also because judges need to be 
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aware of the necessity to ask for more expertise, and there is also a question of raising 
awareness of these actors. 

Bernhard Kreße:  
It is the judges’ job, isn’t it? 
Elisabeth Lambert Abdelgawad:  
It is their job, but the problem is when you do not have a specialized tribunal. I 

have recently learned about the creation of a green tribunal in India. So because its 
composition consists only of specialists in environment, it has made a big difference 
and Indian politicians have become aware of the fact that there is a big issue. But if 
you take a tribunal, such as an administrative tribunal in our European countries, or if 
you take the European Court of Human Rights, despite the fact there are 47 judges 
sitting in this Court, I was told by one of these judges I interviewed that only one of 
them is really familiar with these topics. Thus not many are aware of the necessity to 
require more expertise and not to rely only on official expertise given by the 
government. It is easy for the government to give studies heading in one direction or 
to submit two controversial short studies and so to conclude that there is an 
uncertainty. The other question is to assess the scientific relevance of such studies. 
Are judges well equipped to deal with this issue? I have doubts. But legal scholars 
perfectly know that the causality link may be overruled by the precautionary principle. 
That means that in case of uncertainty, and if there is a risk of irreversible and 
harmful damage on health or environment, the precautionary principle allows 
legislators and judicial bodies to prohibit this product. So we have to recognize that 
there is a link between the use of this product and the disease in order to avoid more 
harmful consequences. So politicians have the tools to deal with these issues, but they 
don’t want to because economic interests are considered to weigh higher than 
interests linked to having a safe environment. 

Bernhard Kreße: 
That would lead me to another question to all of you, because you said this with 

the specialized tribunals that are quite common in other areas. In Germany, for 
example, there are specialized chambers in cartel law. Why not do this for 
environmental law, and concerning the composition of those tribunals, it could be 
imaginable to have a certain number of professional judges and then laymen judges: 
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maybe one judge coming from an NGO and one judge coming, of course, from an 
industrial association. What would you think of this? 

Jürgen Fischer: 
First, it is a good idea. Second, it is a bad idea. I would like to make a comparison 

with politics: If you have one who is in favor and the other one is not, it is never only 
a bargain, it is also a battle between these two parties. Party not in the sense of the 
political party, the group. One is for Monsanto, and he would say, well, the 
conventional agriculture is the best, and the other one is from the organic movement, 
and he would then say, organic is the best. Therefore, any bargain would be a bad 
bargain and only lead to a bad solution. So, what do we want? I would prefer that the 
politicians, as it is their job, have to debate and find out what legal solution is the 
best. And the judge then has to apply that law. In my opinion that is the better way. It 
is a good question, why not do this. On first sight, it is not bad: two judges who have 
to bargain, negotiate, talk. But I think it doesn’t work.  

Thomas Weidenbach:  
I don’t know for which purpose such an idea would be good. I mean if you want 

to create tribunals, specific tribunals, it always implies the question what kind of cases 
comes before them? What kind of matters, what kind of question do you want to get 
answered. 

Bernhard Kreße:  
Two kinds of matters. First, such a tribunal could be competent for any litigation 

concerning the admission of a certain pesticide. So it is a matter of risk assessment. 
And it could be competent for civil litigations where a certain person feels harmed by 
a pesticide and therefore claims damage from the industry or from the state.  

Thomas Weidenbach:  
Yes, but before it comes to a tribunal, we have to get a democratically justified 

discussion, and then afterwards a decision on certain issues like: do I want to register 
these or those chemical compounds? I think it is not a question of jurisprudence. In 
the first place, it is a question of our parliaments, and of course of the citizens who 
have to elect the politicians who decide about laws. What is needed could be 
something like what, I know from the debate about green gene technology in 
Denmark, I think it was in the early 90s. They had so called consensus conferences,. 
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These conferences were made within a comparable highly emotionalized debate of 
green gene technology and the thought was, to get the public better involved in 
decision making. There must be an informed public in order to have an informed 
consensus on a controversial issue. And they organized a lot of conferences in 
different villages and big cities with experts from different sides, the companies, just 
normal citizens, NGOs. Everybody could attend, everything was open just to 
exchange ideas, visions, and of course to ask the right questions.  

I think when it comes to pesticides, we don’t have to ask, whether glyphosate is 
carcinogenic or not. But: What kind of agriculture do we want? The debate obviously 
is not over after a decision will be made about glyphosate. If we ban glyphosate, it 
will be replaced by other compounds. It cannot be the never-ending story of judging 
one chemical compound. But you have to discuss about what kind of agriculture do 
we like to have, or what kind of food do we accept. And of course we have to discuss 
about risks. The question is not over where a product is carcinogenic or not. 
Society,accepts a lot of risks. Nobody would say – no politician, no jurist –, that if a 
substance is carcinogenic, it could not be used anymore or should not be sold. Of 
course not. There are many products available which have toxic side effect; there are 
many pharmaceuticals which can be very dangerous, but which are necessary on the 
other hand if properly used. Or take the example of DDT. DDT is used today against 
malaria, as a malaria protection in Africa, heavily needed. Of course we know as well 
that DDT has horrible side effects in the environment. You always have to think a 
step further. You have to put these questions in a larger context. Otherwise you get 
lost, or you have the risk that there are loopholes, that the chemical industry finds 
another product.  

For Monsanto, for example, glyphosate is not anymore so much of a the 
problem, because they don’t own the patent anymore. There are many more 
companies now, which also produce glyphosate. I am sure, Monsanto is already 
working on the next herbicide, which they will go into production with when 
glyphosate is forbidden. This does not really finish the discussion and the debate, and 
there must be a broader debate, not so much focused on one single company, one 
single product, but a broader one...  
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Bernhard Kreße: 
But how could judges contribute to reduce the risks of not only glyphosate, but 

also of all the new pesticides that might one day or another be an issue at court? So 
what general procedural aspect could be suggested maybe in order to enable judges to 
soundly judge the noxiousness of any specific pesticide. What should they do? 

Annie Martin: 
First I am not sure it is a good idea to create tribunals specifically for 

environmental problems. It is not the job of a judge to make political choices. And 
there are, among all, political and sociological choices at an international level, 
minimum at a European level. What could they do? First we have to change the law. 
For example, we made the choice to commercialize pesticides, ok. We accept the 
risks, ok. But what can we do for the victims? Because there are victims of 
medicaments and pesticides. Change the responsibility rules and specifically the 
questions of the burden of proof for the link of causality between a substance and a 
pathology. There is a case in France about vaccines, where judges and then the 
legislator have created a presumption of causality because it is very difficult to prove 
the link of causality. Why do we have to change the law? Because there are still and 
there will still be the problems with endocrine disruption. There will be some studies, 
which will say there is no problem, no causality link. But very often, and we know 
that, there are conflicts of interests between scientists and industry, whether they 
work in manufactures or not. And there will be also studies which will say that there 
is a causality link between endocrine disruptors and such pathology. It is not the job 
of the judge to make the choice. We can just say, let us create a presumption of 
causality to facilitate the life of the victims, like in other areas. In France we have a 
specific legislation about road accidents, which helps the victim. We could do the 
same thing in case of pesticides and medicinal products. Another solution should be, 
if the reduction of use of pesticides is a social choice, to invest R&D for the 
development of alternative solutions. But for me, a judge is not the best solution. It is 
only one solution to be used with others. 

Elisabeth Lambert Abdelgawad: 
I would like to stress that I agree with what you have mentioned, to the extent 

that the judge must not be the main actor in this process. The judge is the very last 



130 
 

actor which receives a certain number of complaints. But the solution should take 
place before that, and I share your opinion that we should adopt a long term 
perspective and should prohibit a certain number of products whose risks are already 
well known. But to come back to your precise question on the specific environmental 
tribunal, I think that such a model could be a good way to favor more environmental 
protective measures or at least a first step in order to raise awareness of  these issues. 
I do not approve the idea you have mentioned, that is, the composition with 
representatives of an NGO or an industrial corporation. It must remain a tribunal. 
This does not mean that there could not be a possibility of third intervention, of amici 
curiae to provide judges with reports and studies. These possibilities do exist before a 
certain number of tribunals, in particular before the European Court of Human 
Rights, and more and more NGOs act as third actors in order to submit a certain 
number of reports. But what seems to me mostly important is that this 
environmental tribunal should be competent to deal with cases brought by 
individuals against corporate companies, or against private companies and states 
together – I have sympathy with a new theory which has been developed  by 
Australian and British colleagues which is called “the state corporate crime theory” –, 
because we know that in these issues, states and private companies intersect in order 
to shape laws and implement them. So there is a real complicity between these actors 
and these actors all together – states and corporate companies – should be held 
responsible before such a tribunal. This is what I wanted to emphasize. 

Jürgen Fischer: 
Just one remark to your first question. I have said it is a good idea, and everybody 

else says here, it is a bad idea. It is a difficult question. I have said, yes, it is a good 
idea because in my conviction you always have to think the impossible to create the 
possibility. And if you ask the question whether it is a good idea to put two judges in 
controversy together, then I say it is a good idea because you have to think the 
impossible to get out of all this conversation. We can discuss years and years without 
any solution because it is not only complicated in the way that Thomas has described 
it: If we have got a solution concerning glyphosate, then we will have to deal with 
another product, and this will go on eternally. That is my conviction. I want to say 
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that this is a good question we have to think the impossible to get the possibility. It 
leads to other questions. 

Bernhard Kreße:  
The whole of what you have said now leads me to come back to what you, 

Thomas, have said right in the beginning. That one of the problems is, if I have 
understood you correctly, that we do not have a public debate, but rather an 
exchange of positions, and I understand all of you in a way that we would need such 
public debate in order to solve the problems before they come to court. Does any of 
you have any suggestion? For I have none. What could be done in order to institute a 
public debate that merits the name of a debate, or is that just not possible because it 
is the role of media to deliver opinions without exchanging them? 

Thomas Weidenbach: 
Often,the media are described as the fourth power in a democracy. Maybe that is 

right or wrong, I do not know. But one thing we have to face for sure: Broadcasters 
and publishers, good journalism in general is in crisis. There is a lack of funding, lack 
of research capabilities. There is on one side a growing need of journalists to get into 
the details of complex issues, but on the other side, journalist are more and more 
forced to run a story in a very limited timeframe without any good scientific 
background for example. More and more science departments within television 
stations and in print media have closed. There is a lack of well trained environmental 
journalists or science journalists. I think this is one consequence I see here for the 
public debate: If you regard the press as a kind of transmitter of a debate, you need 
informed journalists, or journalists who are capable of reading scientific papers, 
reading press releases, to do proper research, to do their job. The financial crisis in 
journalism doesn`t help to support this. But in order to get a well informed public 
that is capable of making democratic choices, you have to have qualified journalists 
and media who are doing their job properly and who not just make headlines.  

Bernhard Kreße: 
Any remarks? 
Jürgen Fischer: 
Yes. Sometimes I work for Odysso, a show from the SWR (Southwest Broadcast 

Company), it is a 45 minutes scientific show, and it is amazing how often we have 
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lots of agriculture topics in there. But what is the consumer doing with the 
information? This is always my question. This has also been my question when you 
both talked about information. Access to information is the one thing, but what are 
you going to do with that? It is very difficult even for us, it is so complex that you 
cannot use the information by itself. We in our show, we have just explained the 
problems of pesticides, the problems of seeds, the benefits of seeds, the benefits of 
pesticides or the alternatives to pesticides, everything has been in that show. What is 
the consumer doing with this? He is in the supermarket, he is buying groceries, that is 
it. Actually, I do not have a good answer to your question, and it just reminds me all 
the time what I myself, and I am really interesting in all these things, what do I with 
this information even though I have good access. And this is the problem. Our 
society is so much overwhelmed with information. If you go into the internet and just 
type something in it you get so much information that I am really lost. Even I am 
lost, and what would be with the others? And if you do not have a big group like the 
beginnings of the Green Party? It was a movement, it was a big movement. And 
nowadays you do not have that movement any more, there are just small parts of it. 
They complain, they do something, sometimes they have information, sometimes 
they do not have information, but the big movement from the 70`s and the early 
80`s, is lost. All these NGOs, you explained yesterday, were a big movement. You did 
not have to require anybody, you did not have to recruit anybody; this was a self-
made thing. And this is lost. So the politicians today they are alone, they just have 
their own interest, their own ideology, their own conviction. But the big movement 
having left behind, it is really tough, and with the AFD we have another movement, it 
does not matter our topic, it is a complete different topic, but the AFD has a small 
movement. The question is how long will it exist, that movement? Because they do 
not have anything in their hands. At the time the green party was founded we really 
had the topics which you can see outside, which you can feel. You can smell all the 
problems, and the environmental problems had created the green movement and the 
organic movement and all so on. Even concerning pesticides. We always forget that 
the glyphosate is in the media today, but it has been existing for 40 years now. It is 
not a new product, but today, it is in the media. So what am I going to do with all 
that information. 
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Bernhard Kreße: 
Now two last words from Elisabeth and Annie on the issue. 
Elisabeth Lambert Abdelgawad: 
I tend to consider that to improve the public debate on these matters, we need to 

change the legislative process because parliamentarians should take into account 
opinions given by experts. It should involve, more than it does now, academic 
researchers who are competent in these matters and NGOs who have a certain 
expertise on these issues. So the legislative process really needs to be improved in 
order to give these various actors the opportunity to share their expertise, knowledge 
and exchange on these quite complex matters. So I think that this is a right way to 
move forward, and I know that some Nordic countries are quite good at doing this, 
they have already involved a lot of experts from the civil society in name of 
transparency and good governance. And the last thing I would like to mention is that 
it is very fundamental to allow more public funding on these topics because what I 
have heard from my colleagues at the University of Strasbourg is that researchers lack 
money to conduct a certain number of studies. So the consequence of that is that the 
only studies we have now are the studies conducted by the private sector, and this is 
very dangerous: How can you rely on the studies only conducted by the private 
sector? So the fact that today we are moving towards more small private universities, 
or universities funded more and more by private companies, is, for me, a real 
concern. 

Annie Martin: 
I agree with you. 
Bernhard Kreße: 
I make one final remark maybe. I totally agree; however, throughout the 

discussion I have heard that usually governmental studies are not to be trusted 
because they are influenced by industry. private studies are not to be trusted because 
they are private studies. And if we say now we would have to give more money to the 
public sector in order to make more public studies, we are only going to have more 
studies that cannot be trusted. 

Annie Martin, Elisabeth Lambert Abdelgawad: 
We do not agree. 
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Thomas Weidenbach: 
I also don’t think so. There has been already for a long time the idea that for the 

registration of pesticides all chemical companies have to pay into a publicly controlled 
fund which then finances an independent laboratory or university to make all these 
animal tests and other tests and analyses. So these daily researchers are not paid and 
they do not have to follow the rules and orders by their companies, but they are 
independent from those who want to get a certain kind of results. There are already 
some ideas how to make this possible. 

Bernhard Kreße: 
Thank you very much. I close the session.  
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